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Applicant (s)

M/s M.C.Cherian,

Saramma C toar
amma Cherian, & Advocate for the Applicant (s)

Veréus . .
The Director, Central __Respondent (s)

Institute of Fisheries
Nautical & Engg. Training,
and another,

Whether Reporters of local papers may be allowed to see the Jud
To be referred to the Reporter or not? '
Whether their Lordships wish to see the
To be circulated to all Benches of the Tribunal 2 (Y

__,_Advocate for the Respondent (s)

P.Sankarankutty Nair, ACGSC -

S.P.Mukerji, Vice Chairman

A,V,Haridasan, Judicial Mémber
gement?&f‘“\ B

falr- copy of the Judgement? e

JUDGEMENT _
(Shri S.P.Mukerji, Vice Chaifman)

In this application dated 31.1,90, the applicant
who has been working as a Senior Deckhand/Bosun in the

Central Institute of Fisheries Naw ical & Engineering

‘Training (CIFNET), Cochin has prayed that the impugned

order dated 3.1.20 at Annexure-3 transferring the

S

applicant as Senior Deckhand from Cochin to Madras and

the_order‘dated 29.1.,90 at Annexure-5 rejecting his

represent acion should be setl aside. The brief facts
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of the case are éé followss -
‘2.v .The.applicané_who is amembet.of ﬁhe Scheduled
Caste is héldigg‘a substantive post of Senior Deékhahdy
He has passed ssLC and holds the required ¢ertificate
for being promoted as‘Bosunf Hé is the Sénior—most
Senior Deckhand!for Such pfomoﬁion. He has been offi-
ciating intermittently as Bosun from May 1986 onwards
and was being given the regular pay scale of Bdsun
Quring such officiation but from Jﬁne'87 oﬁwards he was
deﬁiéé the regular pay scale of Bosun but was'péid in the
lower scale of Senior Deckhand wigh éAspeciéi pay of
- R 200 during his offiéiation as Bosun. He'héd not been

was

regularised,e&eq'as Senior Deckhand and/denied leave to
‘ 1%

write the SSIC examination. These reliefs he got only

~ after he moved this Tribunal in OA 259/86, The respon-

. ! . ) \
dents, according to him, were not happy with himas he

\

had moved the Tribunal. Another application, OA 408/89
is: also pending in which he had claimed regular appoint-
ment as Bosun and pay scale of Bosun while so4officiating.
He had applied for a House Building Advance and an amount
1 ‘ )
of Rs 32,600 was sanctioned. As he could not complete the
building because of shortage of funds, he applied for _
. o ’ his application
an additional amount. huk / was rejected by the Director
but on appeal the Government sanctiored an additional
amount of ks 15,000 vide Annexure-1 order dated 15.12.89.
While the. appedl xxxxx was pending, the Director, CIFNET

passed the order dated 11th December; 1989 (Annexure-2)

directing the entire amount of R 32,600 to be refunded

4



in one lump sum. In the context of the previous and

1

pending litigation the Director passed the impugned order
‘on 3.1.90 transferring him from Cochinto Madras amd

postlng a Junior‘DeckhanoxErom Madras to Cbchin. His

against the transfer

representationéﬂas reJected byf:he impugned ordercdated
g\/

29.1.90.at Annexurees. The applicant_has argued that
there are 4 sailing fishing vessels in Cochin for which

8 regular Bosuns are required. At present, tﬁere are only
' and senior-most

6 regular Bosuns andle is t he ohly?aligibleZSenior Deckhand
. - g‘/ .

who could be promoted as Bosun and. therefore the need of
his ®ing kept in the public interest at Cochin is'more

than’his'goiqg to Madras where there is only one sailing
at Madras
fishing vessel and 3 Bosuns. The other vesseléhas been

lyihg in a‘damajed conditioﬁ for more than one year.
- He ‘has also a rqued thét there are other'$Enior Deckhands
at Cochin who had never>been transferred out of Cochin.

d

The applicant rad worked outside Cochin for 4 years. He

hés still = a halé-copstructed building, his father is lying

: : was
in paralytic stroke, his son if appearlng in aSLC exami-
o

nation in March and he has to look after his mentally

retarded child. On these grounds,he has stated that his

\

order oftraﬁsfer cannot be held to be in public interest

but is motivated by the litigativn: to which he has been
\ e

driven agéinst the department.
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3. The.Tribunal on 31.1.90,whiie admi tting the
application, passed an interim order staying the
qperationvof the impuéned-order of tréﬁsﬁer. Inspite |
of the stay ordér, the Administrative Officer on
2.2.90 passed énlorder étatingtahat thelapplican;(
stood :elieved ffomiduty with effeqtlfrom 31.1.90

and therefore he shéuld ﬁotjbé permitted to join

duty until furthe; instfuétibns. 0n76.2;90 the
Tribunal passed‘én ofder on thé'praﬁer of the applicant’
that the gespondenté must put the applicant back on

N

duty. In the court er affidavit therespondents have

v

stated t hat the Annexure-7 order issued_by the Skipper
-wés without ény‘authority and knowiédée of the respon-
dents andAsmﬁghﬁ »e have been issued in complicity
'with‘the applicant.sﬁn receipt>df the furtber'order

- of the Tribunal dated 6.2.90 the applicant was put on

board the vessel which had already sailed. The

~ causing ) to the applicant
,respondents have denied/any harassment/and have stated

“that while he was officiating intermittently from
‘the prescribed

1986 on promotion as Bosun, e was paidégalary. They
. 6~

have conCeded1hat-the application» OA 408/39 is pending
before'the Tribunal amd t hat the.feliefs claimed in
another applicatioﬁ OA.259/86 including leave:and-

- regularisation as Senior Deckhand were ‘granted before
the Tribunal in R e

the decision of/that case. They havg explained that
&~ '

-
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when the applicant:was not found to be eligible fdr

a loan of Rs 94,0QO% the admissible amount was granted
wiﬁl'an-uﬁdertaking.thit £he apbliéant would complete
the construction.of.the building-by~sﬁpp1ementing the
loan by ﬁis éefsonal'IQSQﬁrQeS-Whén he submittéd[an
application for enhancement of the amount of loan,

it was recommended to the higher authorities which

sanctioned an enhart ement®by s 15,000. They have

conceded that Annexure-2 order for recovery of the loan
. . . ! \ :

in one lump sum instalment was issued in accardance with

:ulés. As regards histrénsfer'to Madras} the respondents

4

" have conceded t hat therexéna}two'vesseis in Madras of

“which one was riot in fullfledged working condition though

it has not beeﬁ condemned or de-commissioned but has

beén kept idlé. They héve also coheedéd that for each
veésel 2 BoSuns.afe needed and 3 Bosuns are already tte re
at.MaAras. The applicant was transferred‘to Madras as
thére‘werevno ogﬁer Seﬁior'Deckhands in;ﬁadrasnwith
the'Competency Certifiqate. His presence inAMadras

Woulé enable the res%ondents_to ﬁéve‘somebody who éan be’
postéd aé Bosun at short noﬁiée.:

i

4, We have heard the arguments of the learned counsel

[

for both t he parties and gone through the documents

carefully. The applicant is a member of the Scheduled

-

Caste and in accordénce’witb the policy of the Government



G
of India, members of the Scheduled Caste,should'bi
posted as near their native place as possible,
Since the applicént-belongs to Kerala, his transfer
to Madras may hdt be ih conformity with tﬁis policy.
HiS'tfgnsﬁer'to Madras when he is constructing a
house for which a loan had been Sancpioned, enhanéed
and disbursemenﬁ of the amoun;.was still‘pending,
prima facie appears to be quite ﬁaréh. Fﬁréher,
"in.accofdénée with the réspondents theﬁselves, for
one fishing\reésél two Bosuns are needed and therefore

. , .

at Cochin, with 4 vessels, 8 Bosuns are required.as
. §

--against" 8, only 6 Bosans are available in Cochin.
t | . ' L in
Ori the‘otherihand;./Madras, there is only one vessel
6 s - ~

which is in commission for which' the requirement is

of 2 Bosuns,'bdf there are 3 regular.Basuns already
) ’ o ,
available,Prom the respondents' own showing, there is

‘a deficiency of two Bosuns in Cochin and surplus of
one Bosun in Madras. In the circumétances, the
transfer of the applicant,who is the senior-most
Senior Deckhand with the Competency Certificate to
work as éosun, fﬁoﬁ‘Cochin to Madras appears to be
’more against public interest than in favour of -it..
It is alg:aémétted that in ICochinthe respondents

S

" have been engaging a casusl Bosun to make up the
. ' oy

l,deficienc&. The t ransfer of the dpplicant before the
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end of the acédemic session is also againét‘the
guidelinec of transfef#
5. " In the conspectus of facts and_circlmstances,
we are fully convinced that the'transfer of the
applicant is heither in~the public 1nterest nor in
adm;nlstrative ex1genc1es, Ror in c:nformity with
the policy and guidelimes of t ransfer accepted by,
the Gove;nment. There are elements in the transfer
which hake it appear'contrary co‘public interest
cnd-the guldelines iﬁ tﬁé circumstances, we allow
and

.thls applicati-n'éset asnde the impugned orders at

cAnnexuree 3 and 5 without any order as to costs.

/
- (A, V. Harfdasan) -~ . (S.P.Mukerj1)

Judicial Member o Vice Chairman'..




