[ L

CORAM:

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No. 88/91

J Ty 199

DATE OF DECISION /4111

Smte Pe Pa.Indiramma and 3 oth&ﬁﬁmam (s)

Mr. M. Girajavallabhan _
; Advocate for the Applicant (s)

_ _ Versus .
Union of India rep. by the

, Bespogdent (s)
Secretary of Defence, New Delhi ancd 2 othgrs

Mr.A&dbul Hassan,v ACGSC Advacate for the Respondent (s)

\

The Hon'ble Mr. SePe Mukerji, Vice Chairman

The Ho;\'ble Mr. Ne Dharmadan, Member{Judicial)

Call o

To be referred to the Reporter or not?
Whether their Lordships wish to see the fair copy of the Judgement?u
To be circulated to all Benches of the Tribunal?

Whether Reporters of local papers mayi: allowed to see the Judgement?zf

JUDGEMENT

N. Dharmadan, M{(J)

In this épplication dated‘7f1-91 the fou:
applicants who have been working as U.D-C. in the
Naval Base, Cochin undef the Southern Naval Command
héVe challénged the'impugned order dated 14th September
1990 at AnnexureﬁC by which they were denied the
benefit of reoption_from the date of their promotion
as U.D.C. in accordance with the Department of
fersonnel's order dated 26th Septémber 1981 at
Annexure-B and have prayed that in view of the reoption
allowed’to them in accordancé with the order at

Annexure-A they should be declared to be entitled

to the option at Annexure-~B for re-fixation of their
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pay as Ue.R.Ces The brief facts of the case are as

follows:

2. The applicants have been working as LieDeCs
in .the scale 0f Rs+110-180 from vaﬁious dates prior
to 1-1-73. On the basis of the recommendations of
..thevThird Pay Commission their pay,scale as L.D.Q;'
was revised to R5.260-400 with effect from 1.1.73.
Persons{whblwere expeqting to get their incremeﬁts
in thgvunreviSQd pay after 1.1.73 woulé have got.pay
in the revised scaie at a higher stage if they were
to be brought over to the revised écale on the date |
of their éarning increment in the ﬁhfevised scale
insteéd 6f Qith effect‘from lele73. The Government
allowed this concession. This resulted in certain
juniors who came over to the reviééd scale after
'io1‘73vby exercising their 0pti§h, getting higher
pay in the re?ised pay scalelthan their seniors who
got it from l.1.73. To remove this anomaly orders,
were issued by the respondents to allow §ption to
come over to the revised scéie from a éat@ subsequent
to Llele73 to ‘the seniors also. The cut-off date for
'gqmiﬁg.over to the revised pay scale was fixed as
31-12:-74’and later mjfu,the order issued on 26~3~384
the cut-off date was extended to 31-12-79 as at
Annexure-a. It happened ﬁhat the Department of
Personnel hgﬁ also issued orders on 26th September

1981 at Annexure-B to remove another anomaly of a senior
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person on promotion to the higher grade after earning
an‘increment in the lower éost. To remove tﬁé anoﬁaly
the Annexure-B ordgr gave an option to the senior
promoteesv to opt either(a) to get his initiéi pay
in the:higher grade*fixed‘straight-away under FR 22-C
fixed*at fhe“next higher stage after ane notional
iﬁcreﬁent to his pay in the lower pay scale, or {b) to
get his pay on promotion fiﬁed on the next higher
Stage'without any increment in the lower scale under
FR 22{a) éubjecﬁ to further refixation in the higher'
SCéle under FR 22C on the date of-accrua1 of his next
increment in thelower post. It was also indicated
thét this option was to be exercised within onemonth
of the date of promotion. The applicanté' grievance
s that since they had been promoted as U.D.C. before
the issue of the Ministry of DefencevOM éated 26th

. |
Maxrch 1984 granting them an option to come over to the
revised pay scale of L.D.C. on any date not later than
31-12-79 they could not ayail of the benefit of Annexure~B
because by the time ‘Annexure-A drder was_issdeé,xthey
had completed more than one montﬁ.aftér their promotion
as U.D.C. -They have argued that the delayed o?tion
given in Annexuré—A should entitle them to exercise‘tbeir
option at Annexure-B alsoe Tﬁeir‘representations were '
rejected @8 the conceésion at Annekure~B cannot be given-
They have also stated that there is no movision to ;eléx

the provision of Annexure-B order regarding exercise of
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option within one month of promotion. They have
“also indicated that'the applicants have not pointed
out any anbmaly to femove.which the Annexure-B ordef
béiné invoked-. They have conceded that the fifst
apolicant was promoted as U.Dgcjonu;§9é8l..the;seconﬁ

applicant on 18-3-1983.

3. ‘We ha&e heard the arguments of the learned

counsel for both the partiesrand gone through the
documents éargfully. The applicants wére.regularly
appqinted as L.Duc._prior tO. 1ele73e Aﬁmittédly they

were also brought over to the fevised écale of Rs.260-

400 from 1141973 én the basis of the III Pay Commission's
Recommendationse. It isvciear frbm the statements in

the reply statement filed by the respondents that the
applicants héd also exerciéed their optione ThévreleVant

portion is quoted belows:

".Accordingly the applicants had e xercised reoption
to come over to the revised scale after reaching
their pay in the pre-revised scale at Rs«151/-~"
pem. Accordingly their pay was fixed at Rse334/-
as indicated belows:

1st applicant Weeef e 301077

2nd applicant : ‘ 1611475
3ré applicant . \ 2.6478
. 4th applicant ' 5-8«78

}It is true that considéring some anomaly in the revised
pa§ fixation formula after discussion in the XM, the
exécutive orde; Annexure~A was issued to rectify the
anomaly by éﬁtendidé the time for option.> Probsbly this
was intended only to rectify anomaious positions preva;ling
at that tige. It is not péinted out in the originél

application that the abplicant's pay suffers £ rom any
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such anomaly warranting a re-option. So long as there
is no case of any anomaly regarding the pay position
of the applicants it is not necessary for them to

. L . | e
waitisg ~till 26-3-84, the date on which Annexure-A was

issued, for exercising their options after their promotion

~ to the post of UsDsCes based on AnnexurCe~B.

2e It does not appear from the pleadings that
Annexure-B is a consequential order and it is connected
with Annexure-A. Admittedly the applicants were promoted
as UsD+C. between Se§temberll9éllto March, 1983« They N
were obliged to exer;ise their optiOn.under Annexuré-B
either within the time stipulated theréin or éeforé

the expiry‘qf the extended périoé on the basis of further
clarification or other orders. Admittedly the applicants

failed to exercise this Opﬁion. Hence they are defaulters

and not entitled to any indulgence from this Tribunal

~particularly in the light of the clarification given

by the respondents in the reply stqtement-‘ It is
clarified in the reply statement thaﬁ ® at the time of
their promotion the-applicants had no benefit if they
had' exercised option and as such they had not exercised
options 'Accoraingly their pay was fixed as U.n@§,
in the normal course.® It is further clarified that
ﬁapplicats had.no anomaly consequent on introduction

of CDS(RP) Rules 1973."

3e ~ In so far as the pay position of the applicants
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are concerned no specific mnomaly has been pointed out
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by thems  The requndents have stated that
Annexure-A had been issued only as a concession and
not to mmove any anomalye Under these circumstances
there is nothiﬁg wrong in assuming that Annexuré;A
has no legal impagt'on.their>pay except some
additional benefit by way of concession which the
applicants want to be exténded to thérext higher post

3

alsoe The.applicants have no 1egal right to seek for

~an extension of this benefit further while they

started working as U.C.C. because of their default

in giving option unfler Annexure-B. The failure to

submit their option within the stipulated time in

terms of Annexure~B makes them defaulterse They have

no valid aﬁd acceptable explanation for this failure

except a statement that they waited for issue of

Annexure~A otderﬁhich-they need not have waited

particularly when they wefe all'awére of the deciéion
¥ ,

of the JCM and exercised the option earlier ad got
3 |

the benefit of réfi?atgon of the salarye.

4o Though the wordings of Annexure-C order_’
disposing of +the claim of the applicénts are not
very happy enough it can be sustained in the light
of the statémeﬁﬁ and the position explained in the

-

reply statement. Having regard‘to the facts and cir= '
cumstances of the case the failure of the applicant to
exerciéef the option within the stipulated time after

their promotion is fatal to their claim. The obligation

of the Govte. servant under the orders granting the
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benefit of such options should be complied with

~strictly in accordsnce with the provisions contained

»

theirfﬁn_for an option generally when exercised

by a Govf.'servant is treated as ;alid and irrevocable
and is deemed to héve been given with the full
knowledge of the conéeqﬁences of such option.,

Hence a ;trict interpretation §f the provisions

dealing with the ‘options are'called for. Justice

T Kochuthommanras he then was,held in C.K. Kuriakose

V. Deputy Director of Collegiate Edubétion, Kottayam

and others, 1982(3) SLR 61 as followss:

"ee.The petitioner had been offered full
opportunity to exercise the option under
“statute 4 as it orginally stood. He had

six months's time from the date of commencement
of the statute to exercise the option. He

did not exercise any option as a result of

which clause(4) of statute operated. The
petitioner is thus deemed to have opted for

Chapter-II. The petltloner who had failed

to exercise the option and who thas fall
within the ambit of Clause(4) by his own
inaction or indecision, cannot now be heard

to complain if similar benefit has been
conferred some years later on a new class

Of people. I see no substance in the chal lenge
against the impugned orderses.*

Se In this view of the matter on merits this
applicants have no case. and the application is

dismissed without any order as to COstSe

Mmoo Sl -

(e Dharmadan) (SeP. Mukerji)
Member (Judicial) , ‘Vice Chairman -

gangaz?



