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Tou X MR-
" DATE OF DECISION +::31.8,1990,

KK Dharman and Slothers Applicant (s)

'ﬂfSTR Rajan & 'F\lexander vjosephAdvocate for the Applicant (s)
Versus

Unlon of India rep. by th

Secretary, Deptt. Of Personne

&% Administrative Reforms, New Delhi

and another _ : .

e PK. Sureshkumar, ACGSC ___  Advocate for the Respondent (s)

itespondent (s)

CORAM :

The Hon'ble Mr. NV Krishnan, Administrative Member

.

o

The Hon'ble Mr. AV Haridasan, Judicial Member

Whether Reporters ot local papers may be allowed to see the Judgement?
To be referredi to the Reporter or not? %

Whether their Lordships wish to see the fair copy of the Judgement? b
To be circulated to all Benches of the Tribunal ? N

Shri NV Krishnan, Administrative fember

T

The applicants'uere employed as'caSual labourers
in the Base Uictuailing Yard? Naval Basé, Cochin for
various periods from 1982 to 1989.' They were paid weekly
salary; However, when they beported,?or duty.on 13.1.89,
it islallegéd they were told that their services gavé been
terminated tﬁough uriﬁfen orders were not served on them.
Ip ié against such alleged termination that the applicants
have agproached us seeking a direction to the respondents
to reappoint fhe applicants in service in Gfoup D posts -
with restrospective effect. 1In support of this demand it

is stated that similarly situated persons have been given
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such relief and that further, the respondents uere
uhjustified in terminating the services of the applicants

without complying with Section 25 of the ID Act.

2i The respondents have denied that the aéplicants 
are entitled to any relief, They uerelonly casual
labourers appointed to unload and transport the goods
such as sugar,>rice, pluses etc. supplied to the Base
Uiqtualling Yard by the Army prply Corps in rail wagons
without any advance notice. Hence, to meet the unforseen
demandbof lanurersAto do this job, the applicants were

employéd on a casual basis as and when such work had to

"be dpne.

3 The respondents also state that the applicants

cannot benefit by certain instructions which have a

"relevance.

(1) Thus jt is contended that the applicénts
cannot get’the benefitvon the instructions of the Ministry
of Home Affairs dated 13.10.83 (Annexure RZ(b)jFor
regularisation which is subject to certain COnaitions,
one of which is that they should have aeén recruitéd
before 21.3.79. Asvnone of the appli;ants was appointed

before 21.3.79, they are not ehtitled to the benefit of

treise instructions,

(ii) The respondents further contended that the
other instruction relevant in this regard is the Ministry
of Personnel letter dated 7.5.85 (Annexure R2(c). That
circular relates to the reqgularisation of casual labourers
in Group D posﬁs‘yaét even if they had not been initially
recruited as casual labourers throﬁgh the Employment
EXchange. This was a one time measure to relieve the

haraship of such casual labourers and was applicable to

003



R

-
cgsual labourers recruited priOr-to 7.5.85 provided.

téey are otheruise eligible for regular employment in

ail respects. In this regérd, it is submitted by the
rQSpondents that the applicants 1 & 2 though recruited
béfore 7.5.85 are over aged for regularisation being

34 years and 34% years respectively, while the upper

aée limits for Group D posts according to the Recruitment
Rdles is 30 years. Hence, the benefit of this circular
c;nnot be given to the first two applicants, even though
tﬁey were recruited before the issue of Ext.R2({c)

circular. The other applicants being recruited after

tﬁat date are outside the purview of R2{c) circular.

4; We have perused the records and heard the

learned counsel.

5 | On one issue, namely, that the Base Victualling
qud is an.industry and therefore,»SUbject to the
pﬁoviéions of the ID Act, 1947 there hés‘not been much
dispute. In this connection, the applicants have filed
Annexure IV document‘ﬁhich is'a lettér dated B8.5.84 from
the 2nd reépondént to the J@int Secretary, Cochin Naval
Baée tmployees Union:stating that Shri ﬁR.Sreenivasang
Aésistant Store Keeper of the Bése Uictualiing Yard,
Cdchin has been recognised as a ' protected workmen?

in terms of sub-Section 3 of Section 33 of the 1.D.Act,1947.
The learned counsel appearing for the respondents did not
cohtest the proposition that tﬁis establishment is .an
inﬁuatry‘in the light of the Annexure-IV letter. However,
he?cohtended that even so, the applicants would not bé'

i

enﬁitléd‘to any relief because the applicants uere not

]

retrenched in terms of Section 2(00) of 1.D. Act. This
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is due to the fact that 'retrenchment ® does not include
tﬁe termination of services of a workman as a result
of tﬁe non-renewal of the‘contract of employment betuween
the employer and the workman concernhed on its expiry.
It was contendeﬁ that the employment was in the ﬁature
of weekly contracts which came to an end at the end of
the ugeg when wages were paid and renewed agaih whenever
ﬁﬁnd hecessary.
6 We are not impressed by this argument because
there is no‘written order or contract to estahblish this
point. Further, this submission militates against the
earliér objection of the respondents that they were
ehployed to meet the unfor;een commitments from time to
time which would not have been amenable to execution of
régular contracts; We are, therefore, of the view that
~the éervices of the applicants have been terminated ;nd
this termination amounts.to retrenchmént under the
prguis;ons of I.D, Act.-
7 A perusal of Annexure R2(A) produced by the
respondents indicateé that all the 5 applicants have
continuaus éervice for a period of not less than one
year as on the date of their tefminatibn in January,89
and hence, their retrenchment will be governed by the

. vV .5
provisions of SectioqLF of the 1I.D Act. Admittedly, the
condition precedent to retrenchment in accdrdance with
lay as mentioned in 25 F have not been ccmpliedsuith
by the respondents. Hence, the applicants are entitled

to relief under Section 25 F of the I1.0.Act.
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8 The learned counsel for the applicants has
drawn our attention to the Mihistry 0% Personnel n}m.
N0.49014/2/86 Estt(C) dated 7.6.88, a copy of wh ich has
been placed on the file. This OM dated 7.6.88 also
contains general instructidns,for regularisation of
casual labourers and the ﬁaunsel contended that this
instruction should apply to all the applicants. No doubt,
under clause-(X)Sf para~1 of this letter, there is a
provision that for the purpose of regularisation, casual
labourers may be given relaxation in the upper age_limit;
only if at the time of initial recruitment as a casual
worker, he had not crossed the upper age l;mit for the
relevant post. In other words, at the time_of‘regularisa-
tion, 'if the casual labourer has become over aged, then his
nqtional age at the time of regulafisatian should be
determined to s ee if he is within the age limits and this
should be done by deduéting from his actuai age the number
oF»yeérs of service, he haé put in as a casual labourer
reckoning from the date of his initial engaéement.«This,
however, is permissible only if.on the date of initial

as casual labourer '
engagementépeisx,not overaged.
) . In so far as the applicants 3 to 6 are con:ernéd,
it was submitted that no objection has been raised by the
respondents that they are over aged at the time of their
initigl engagement. These 4 épplicants,\therefore, are
entitied for regularisation in the light of the provisions

contained in the circular dated 7.6.88.
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10' As regards the 1st and 2nd applicants,gna
a@obewwww, the respondents have given suf ficient proof
that they were over aged when they were engaged for the
first time as casual labourers and therefore, they will
not be covered by the circular dated 7.6.88. In this
regard the coﬁnsél for the applicants contended ;hat if
at all an objéction on the basis of upper age limit had
to be taken into account, this should have been done
at the timé of iniﬁial engagement as casual labourers.
He claims that such an objection'cannot be taken at the
itime of regulé;isation. He relies‘for'this propositiqn
on the judgment of the Sﬁpreme Court in Bhagwati Prasad
Vs. Delhi State Minéral Development Corporation 1990(1)
SC-361.
11 e haué considered this matter. The facts of that
cése are quite different because after anvenQUiry ordered
by the Sgpreme Cowwrt it was found ﬂhat thé petitioners
therein though engaged as daily rated workers were
performing the same work as the regular staff doing other
kinds of clerical work and for which the initial
fecruitment required a minimum educational qualiricatioﬁ.
It was held by the Supreme Cow t fhat if in spite of such
requirgment, the daily rated labourers were engaged
initially without having the necessary educational
qualifications, even thﬁugh they were required to do the
samé work as the regular staff Qho were required to possess
‘sucﬁ qualifications, the respondents cannot reject the

claim of the.daily rated lahourers for reqularisation on
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the ground that they did not have the minimum educational
gualifications. This objection should have been insisted
upon only at the time of the initial engagehent as daily
rated yorkers.
12 There is no_sucﬁ averment that the casual
labourers were doing exactly the same work as any of the
Group D employees. That apart, this plea would amount to
impugning the prqvisions of clause-X of the Memo dated
7;6.88. s the direction regarding upper age limit
contained in para-X of this circular has not been
specifically challgnged, the respondents yho are duty bound
to follow that circular bannop be faulted on this grOuhd
and the appli;ants cannotlbe permitted»to aszail the
circular by the aforesaid a:éument.
13 In the result, for the reasons mentiohad above,
we allow this épplication in part with the follsouing
qbservatiohs-and dirgctions:

(é) The applicants aré entitléd to the protection

LV-A of the ID Act,

1947 of Provisions . contained .inChapter)/ The termination of

‘thei} engagements with effect from 13.1.89 amounts to
a retpehbnment within the meaning of the ID Act. As such

- retrenchment has-not been made in accordance with the
provisions of Section 25F of the ID Act, the applicants
are deemed to be still engaged as casual labourers and
entitled to the benefits that accrue to them under this
direction. For this purpose they may be deemed to have
been engaged after 31.1.89 for the same number of days ac they
were engaged in a like period immnediately prior to 31.1.89
as disclosed in Annexure R2(A). This is without prejudice

~to the right of the respondents to retrench the applicants
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in accordance with law, if so advised.

{b) The applicants 3 to 6 are also entitled to
to_regularisétion in terms of Claws e=X of the Ministry
of Personnel D.M. No.F 49014/2/86-Estt.(c) dated
7.5.88 in accordénce ;ith their seﬁiority as casual
labourers.

14 The application is disposed of with the aljove

directions and ther e will be no order as to costs,

Haridasan) (NV Krishnah)
Judicial Member Administrative Member

31.8.1990.




. | &) b A5

RS , on 90 /é}g.
o I

| - M4 kD o
N i Npoin oo Wi /e'LW? oy

i Ciles hinni- aw, Aegse. o Lospoth™h

: VoY .

(7-/-5)

%\0‘4 K—MJ)W‘ ﬂva? VL&v/v:—-e 5 gl .

g{:;a—&wﬂd$'” Cell o~ 5';;7/ .

| I 17-1-9/
RS
r,
5-2-91 | . 3PN & AUH

Mr MC Cherian for petitioner
Mr G Sasidharan faor respondents{proxy) °

A request is made on behalf-of the learned
counsel for the respondents to give some time to file a
statement. He is directed to file the statement within a
week with a copy to the petitioner.

List foar further direction on 21.2.91
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L Mr TA Rajan for petitioner
,“Pq*’ /ﬁ} Mr Kochunni Nair, ACGSC for respondents
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' We have heard the learned counsel for the

parties on the CCP and gone through the documents. Since

no ‘timg Jimit has been prescribed in the judgement of this
Tribunal dated 31.8.1990 in 0OA-86/89 a clear case of contempt

has not been made out. However, we cannaot ignore the

inordinate delay uwhich has taken place in #mplementation %/ﬁL
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aforesaid judgement. The learned counsel for the
respondenté expressef his regret over the delay
and undertakes to imglement the judgement within
a period of 2 months from today. On the basis of
the assurénce given by ths iearnad counsqi)ue closF
the CCP with the direction that the aforesaid
judgement should be implemented in full Qithin a

period of‘%ﬁrcnthsfrom today.

S
( Ay HARIDASAN ) _ ( SP MUKERJI )

JUDICIAL MEMBER YICE CHAIRMAN
% | |
21-2-1991




