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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A.No.8B6/99

Friday this the 7th day of September,2001.

CORAM:
HON’BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN
HON’BLE SHRI T.N.T.NAYAR,ADMINISTRATIVE MEMBER

K.Krishnan Nair,

Ex Chief Commercial Clerk/

Grade~II1/CRY., residing at Marakkal House,

T.C.3/1221 ,East pattom, :
Thiruvananthapuram-695 004. _ .-Applicant

(Ry Advocate Sri Pirappancode V.Sreedharan Nair)

VIS,

1. Union of India, represented by
the Secretary, Ministry of
Railways, New Delhi.

2. The Chief Commercial Manager,
Railways Head Quarters Office,
Personnel Branch, Chennai-3.

X Divisional Railway Manager,

 Divisional Office,
Commercial Branch,
Thiruvananthapuram-14. . -Respondents

(By ﬁdvocate‘SriEKarthikeya Panicker)

- The éapplication having been heard on 3.7.01 the Tribunal

on 7-9-2001 delivered the following:~-
ﬂ ORDER

HON’BLE SHRI A.V.HARIDASAN, VICE CHAIRMAM:

The applicant while working as Senior Commercial
Clerk ,Thiruvananthapuram - Pettah Railway Station was
served with a memorandum in standard Form No.ll for imposing
a minor penalty alleging that he had committed serious
misconduct by granting delivery of consignments booked on
PWE marked self in the absence of way bill on improper
indemnity bond to M/s. Devi Cable§ and had therefore failed
to observe commercial rules and violated IRCM VYol.I,Rule
“59(G) and thereby contravened the provision of .Rules
310N HID of Railway Services Conduct

Rules, 1966 (Annexure-~Al) . The applicant submitted his



explantion. The applicant did not hear anything further,

but he understood that a decision had been taken to impose a

minor penalty on him. However by letter dated

16.1.96(Annexure-A3) the applicant was placedi under

suspension. Thereafter he was served with Annexure—-Ad

memorandum of charge dated 15.2.96 proposing to hold an

enquiry against him under Rule © of the Railway Servants

b

'(Di$cip1ine and Appeal)Rules, 1968 on the very same

sllegations on which he had earlier been served with
Annexure Al memorandum. On receipt of the charge-memo the
applicant requested for a‘per$onal hearing and for supply of.
copiés of documents to enable him to submit a defence
$tateMent. The applicant thereafter submitted a detailad
reply statement denving the charges(Annexure A6). However
an enguiry was held and completed. The ehquiry :officer
submitted a report (Annexure A8).The enquiry officer found
the applicant gquilty of the charges. He Subm;tted a
representation explaining how the finding caﬁnot be
accepted(Annexure-aA9). However the disciplinary aﬂthority
by the impugned order(Annexure ALD) dated 28.4.97 fobnd the
applicanf guilfy and imp&sed on him a penalty of removal
from service. The applicant filed an appeal, but the second
réspondent the appellate authority declined to interfere
with the Annexure ALO penalty advice by it’s order dated
l.lz.98(Annexure A12). It is aggrieved by the order of
removal from service and the. appellate order confirmihg the
paenalty that the applicant has filed this application?. The
applicant- has alleged that the third respondent, th@
Divisional Railway Manager was not competent to iséue an
ordear ;removing the applicant from service, that the %inding

'

f



that the applicant waé guilty is perverse as not -supp?rted_
by.any legal evidence, that the enquiry has nof been He&d in
' accordance with the rules . that the appellate authorlty has.
not considered the grounds raised by him in the appeal and
that the pénalty imposed on him is grossly disproportiqnate
to the hisconduct' alleged and that ewven .the isége-of
Annexure A4 chargesheat and the.proceedings thereunderl are
vitiated for double jeopardy as the Annexure-al chargeémemo

issued to him for the very same . allegations' had not |been

' withdrawn with liberty to issue another memorandum of

charge. :

l
& - The respondents have _filed' a reply statement
justifying the impugned orders. @ It is contendad by the

_respondents that as it was felt by the disoiplinafy
authority that a major penalty has got to be imposed;th@
proceedings dated 22.7.94 initiated under memorandum(ﬁl)fwas
not further proceedéd with,the charge-sheet Annexure ﬁ4“wa$
issued, that the finding that the appliéant was guiltyiwas
arﬁived at on the basis of evidence adduced atv the  enquiry
and that there is no merit in .the contention ofltpe
applicant that the findingAis' perverse and there was no

application of mind by the appellate authority,

3. We have carefully gone through the pléadingsiand
. » . o !

douments placed on record. We have also perused the coples

of the proceedings = of the enquiry made available for our

persual by the learned counsel of the applicant. We have



heard Sri Sudheer, the learned couhsel of the applicant. and
Sri Karthikeya .- Panicker, the learned counsel ofﬁ the

respondents at considerable length. :
1

g, ' The contention of the applicant - that the Fhird :
|

" respondent has no jurisdiction to impose on the appl%cant
¢ .

the penalty of removal from service has no force because the

Divisional Railway Hanager is competent to award all major

pénalties on Group—~C employeeé working under him and it has

not been even alleged that the Divisional Réilway Manager is

subordinate in rank to the authbrity which appointed the

applicant.

5. The fifst point: ﬁhat was stressed by the learned
counsel of the applicant is that the entire proﬁeedjngs
initiated by issue of Annexure A4 memorandum of charge déted
15.2.96 which culminated in the issue of Annexure ALO  order,
imposing the penalty ﬁf rem&val from service ton  the
applicant are vitiated for double jeopardy. He invited our
attention to the ‘memoéandum of charge issued to him on
22.7.94{Annexure ﬂl) as also to the memorandum of charge.
Annexure 54“ A perusal of both these.memoranda reveals that
the allegation forming the basis of both these charges were
virtually the same, namely that the applicant granted
delivery of consignments bookéd on PWRB marked self to %/s"
Devi Cables in the absence of parcel way bill and; on
improper indemnity bond thereby contravening.the provisions
of Rules 3.1(1)(ii)(iii) of Railway Services Conduct

Rules,1966. The differences are that in Annexure Al, %



|
consignments delivered on 13.1.94, 20.1.94 and 21.1.94 %lone
were stated, whereas in Annexure A4 one more consigément
delivered on 20.1.94 was also mentioned. A Ffurther
difference is that in Annexure A4 memorandum of charge; it
has been mentioned that the applicant “fraudulently”
delivered the cqn&ignment to M/s. Devi Cables ,Trivandrum
and that he had failed to stick on fo the rules 956(a) and
@59(a) of the Indian Railway commercial Manuel,Vol.IIl and it
caused a big claim er compensation and damange to‘ the
Railways reputation as trustworthy carrier of goods,; But
. for this small difference,basically the foundation of the
two charges against the applicant was one and the samet In
that view, the learned counsel of the applicant aﬁgued that
since Annexure Al  memorandum of charges was issued to the
applicant in 1994 to which the applicant ‘had submittéd an
explanation and' as nothing further was heard on that, the
issue of second memorandum of charée on the same alleggtiong
without dropping the first memorandum Annexure Alj with
liberty to issue another memorandum of charge, is irrégular
as it is fundamehtal thét 3 person cannpt be put to double
jeopardy. sri Karthikeyva Panicker, the learned counéel of
the respondents cduntered this argument saying that aifhough
a memorandum of charge Annexure Al was issued aimost 0? the
same allegations as,wére raised in Annexure A4 memorandum of
charge also, since no penalty had been imposed on the
applicant as a result of the proceedings under ﬁnnexurg AL,
it is meaningless to contend that the proceedings inifiated

under Annexure A4 amounts to double Jjeopardy. We find

considerable force in the argument of the learned counsel of



i

the applioantf If a person is proceeded against twice ' on
- v ‘

the basis of the same set of allegations simultaneousl% or

one after the another, though either of these proceedings

did not result in imposing a penalty, it cannot be said that
' |

i

he has not been subjected to double jeopardy . l

1
.

& . The next point argued by the learned counsel of hhe
applicant 1is that the impugned order Annexure-Al0 is
unsustainable ih law. The finding that the applicant béing
guilty was based on no evidence at all. Sri Sudheer argyed
that the gravamen of the charge against the applicant is
that while the consignments in question were booked as self,
the applicant delivered the same withcﬁt obtaining the RR or
'proper indemnity. bond, the important elements to ' be
established to bring ~home  the guilf of the appliéant aré

that the consignments in gquestion were booked as "self"” and
that the indemﬁity bond obtained by thé applicant wh;le
effecting delivery of the consignments to M/s, Devi Cabieﬁ
were "improper”. | Learned counsel took us through the cppy
of the enquiry proceedings in full made a§ailable by him for
aur perusal.The only witness examined in support of %he
charge Sri D.Balachandran did not speak anything as to
whether the consignments in question were booked "self"” or
whether there was anvthing wrong with the indemnity bond
which the applicant Qot executed at the timé he granted
delivery of the consignments to M/s. Davi Cables. He haﬁ
anly given a general statement that if a consignment is
received and if the consignee was not in possession of the

R before effecting delivery ,the party is asked to bring

o/



the certified copy of the RR and«£0«execute the indemnity
bond. Going through the entire enquiry;file, wé f%nd that
the original PWB or RR was not bfought on reCord to show
that the Consignment were booked as "self".‘ The épplicant
had while questioned by the enquiry officer stated|that the
consignments were received on memo Aunéccompanied Lith the
guard”®s way bill with mérking on the cages to Devi Cables,
that PYC granules and aluminium wires used to come from
Delhi to Trivandrum only to' Devi Cables ‘,-th%t as the
coﬁ&ignee demanded immediate delivery and as the ?onsigna@
Was a regular customer on good faith he delivered the
consignments on the consignee executing a proper indemnitwy
bond. No evidence has been adduced at all to showithat the
consignment was booked as "self” b9 anybody and ﬁhat th@
indemnity bond got executed at the time of delivery was
defective_in any way . Pointing out these material aspeétﬁ
revealed in the énquiry, the léarnéd counsel argu?d that the
finding of the enquiry officer which was acceptea by the
disciplinary authority that the applicant was guilty is
based on ho evidénce at all and therefore the finding is
perverse. Learned counsel of the respondents on the otheé
hand invited our attention to the enquiry report @herein it

1

has been 5tat@d'as follows:~

The items were delivered by Sri K.Krishnan Nair,

Clerk—in~-charge, TVP to M/s. Devi 'Cables,
Trivandrum, on the strength of indemnity bond
executed by the said party. The consignment. was

booked as  to SELF and was received on memo,
unaccompanied by the guards portion of the PWB. The
consignes had deposited the Railway Receiét with
M/s. ‘Canara Bank, realising the value of the goods
and since the party M/s. Devi Cables, failed to
release the Railway Receipt, and surrender the same
at the destination station that is TvP, the Bank



-8.
returned the Rallway receipt to the consignor. The
consignor has now lodged a claim - with the . Railway
~administration, for an  amount of Rs.392,626/~
towards compensation as detailed below: ‘
(L)PWB 569033 Rs.l161,642/-.
(Z)PWB 571738 Rs.144,840/~

(3)PWB 569037 of 17.1.94 Rs.76789/- and
(4) PWB 579635 of 31.1.94 Rs.39355/-."

and argued that‘thig has been established by evidehce at the
enquiry. Scanning through the entife enquiry report we
could not find any matefial at all on the’basis of which a
reasonable person could conclude that the consignments were
booked as "self", that the consignee had deposited railwa?
recéipts with M/s. Canara Bank or that the indemnity bond
executed by M/s Devi Cables in any way was defective.Where
from the enquiry officer got the information-.that the
railway receipts were deposited with M/s. Canara Bank etc. .
is not discernible from the enquiry proceedingsL It is seen
from'the enduiry proceedings that the applicant Tequested '
the enquiry officer to cause the production of thé'original
@r a photocopy of the PWB or RR. But the request fwas not
acceded to. | No reason is stated as to why the RRs or
photocopies_thereof were not préduced at the enquiry even
though the applicant made a specific request in that regard.
The applicént had 'stated in the enquiry-that as the Devi
Cables was a'regular customer and’PVC granules and gluminium
wires were received by parcel from Delhi only to De;i Cables
and a@,the consignee réquested for early qelivery and alsp
.because keeping the bulk consignment in station was not
advisable, in good faith the applicant_.had delivered- the
goods which were in the name of Devi Cables on getting an

indemnity bond executed. The Hasis on which the: enquiry

officer refused to accept the explanation of the'applicant

S ‘



mainly is that the applicant contradicted in his wversion
regarding‘ the period from which Devi Cablés was a customer,
in that while he has stated that Devi Cables was a ;customerv
for 10 years he has stated that he knew the party énly from
1990 onwards and S$ri Ramachandran Nair, thev owner .defence
witness has stated that he started the Devi Cables only in
1990. We are of the considered view that this so called
contradictions would not enable a reasonable person to
conclude that the consignménts were booked self and that the
same was delivered without obtaining proper indemnity bond
or fradulently by the applicant. The claim of the applicant
that ownership of the goods was established by the marking
on the packages addressed to M/s.Devi Cables has bean
disbuted by the enquiry officer on the ground thaf at that
time the packages were not available in its original shape.
It should be remembered that it 1is not the duty of the
charged Railway servant to establish that he was ‘innécent
and that , on the other hand, the responsibility is that of
fhe disciplinary authority t§ establish »the guilt of the
charged Railway servant atleast by preponderance_ of
probabilities.By not bringing on record of the enquiry the
PWRs or RRs to establish that the consignments in quesfion
were booked "self” and not to M/s. Devi Cables, even though
the applicant specifically demanded production Bf these
documents, and not showing how the indemnity bond executad
by M/s. Devi Cables was defective, we find that the

disciplinary authority had failed to establish the charge .

e



.10.

against the applicant. 1In Bank of India and another wvs.

Degala Suryanarayana, (1999)5 SCC 762, the Hon’blé Supreme

1

Court obsérved as follows:~

"11.8trict rules of evidehce are not appli@ablev to
departmental enquiry proceedings. The onlwy
requirement of law is that the allegation against
the delinquent officer must be established by such
evidence acting upon which a reasonable person
acting reasonably and with objectivity may arrive at
a findimg upholding the gravamen of the charge
against the delinquent officer. Mere conjecture or
- surmises cannot sustain the finding of guilt even in
departmental enquiry = proceedings. The court
cexercising the jursidiction of judicial review would
not interfere with the findings of fact arrived at
in the departmental enquiry proceedings excepting in
a case of mala fides or perversity i.e. where thgre
is no evidence to support a finding or where a
finding is such that no man acting reasonably and
with objectivity could have arrived at that finding.
“The court cannot embark upon reappreciating the
evidence or weighing the same 1like an appellate
authority. So long as there is some evidence to
support the conclusion arrived at - by the
departmental authority, —-the  same has to be
sustained.In Union of India v. H.C.Goel,AIR 1964 sc
364, the Constitution Bench has held:

“ The High Court ,can and must enquire enquire
whether there is any evidence at all in support of
tthe impugned conclusion. In other words, if the
whole of the evidence led in the enquiry is accepted .
as true, does the conclusion follow that the charge
in gquestion is proved against the respondent? This
approach will avoid weighing the evidence. It will
take the evidence as it stands and only examine

whether on that evidence legally the impughed
conclusion follows or not."

Tested in the 1light of the above principle, we find thét
evidence on record at the enquirf does not juétffy the
finding that the applicant was guilty of the charge. . On the
essential ingredients, tﬁere is no iota of evidence &t
all.The finding of the enquiry officer that the applicant
.had delivered the consignment to M/s.Devi Cables who were
not really the consigneé of‘fhe goods and whose owﬁership

was not sought to be established by the applicant when

R
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delivery was effected is not based on any evidence. ?t'-all,
The disciplinary authority has also not properly applied its

mind to the material available on record before aLoepting
tthe finding of the enquiry officer. The decision iof fhe
disciplinary authority, therefore, to accept the fihding of
' |
guilt and to impose on the applicant, a person '@ho has .
renderedv 33 vyears of service, a penalty of remoyal»from
servicé is wholly unsustainable. It is interesting to note
that while the disciplinary authority in its»order Annexure
Al0 has stated that it took a lenient view because the
applicant happened to. be "a man with a sorrowing.family
behind”, a penalty of removal from service was I imposed
depriving the applicant even the retiral benefit%. Even>
withoﬁt showing any leniency aﬁd even if the chargeihad been

established, a penalty of removal from service for a minor
lapse in the official acts without any dishohest ;ntentiqn
behind; would be shockingly dispfoportionatev [,It is
pertinent that though a word "frauduently" is men?ioned in
the chargebno dishonesty on thé'part of the appliéant had
even mentioned in the imputations. However in this case
since the guilt of the applicant has not been established by
any legal evidence at all, we are of the considered view
that the findihg of guilt‘and the resultant penalty have to
be struck down. | i

i
7. The order of the appellate aUthoritQ is also without

'application of mind. A careful scrutiny of thé appeal

: _ _ | i
memorandum and the appellate order would clearly $how that
‘ |

/
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the appellate authority has not taken care to consiher thes
grounds raised by the applicant in his appeal memora%dum“
|

8. In +the conspectus of facts and circumstahc&s, We
find that the impugnhed orders Annexure Al0 of the
disciplinary authority imp&éing on the applicant aj penalty
«f removal from service and thezappellafa order Annexure Al2
refu$ing to interfere with the penalty ordelhu are
unsustainable in law.We therefore set aside the orders
Annexures A10  and Alz. As we are informed that the
applicant has by now passed the age of superannuation, we
direct the respondents to treat that the applicant continussg
in service tili the date of superannuation and to pay to the
applicant full back wages for the period between the date of
his removal from service and the date on which he
supaerannuated. We also direct the respondents tolg}ant the
applicant’his pension and other retifal benefits treating
that he continued in service till the date %of his
superannuation. The above directions shall be complied with

promptly and at any rate within three months from the date

of recelipt of a copy of the ord@r,- There is no order as to

)

}
(T.N.T.NAYAR) | (A=TFARIDASAN)
ADMINISTRATIVE MEMBER VICE CHAIRMAN

cost

N
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Appendix

Annexure-A10: Trus cepy of the erder No.V/C.415/DAR/2/Major/
96 dated 28«4-1997 ef the 3rd respendent,

XK

Annexure=A12: True cepy ef the prder Ne.P(A)86/Misc/186 dated
1+12-1998 of -the 2nd respondent.

Annexure-A1:  Trus cepy ef the memerandum Ne.V/t/PC/22/RB/17/
94 dated 22-7-1994 issued to the applicant. -

Annexure~A2: True cepy of ths explanation te Annex.A1 sube-
mitted by ths applicant, dated 5-8-1994,

Annexure-A3:  True cepy ef the order Ne.V/C.415/DAR/2/Majer/
96 dated 16=-1=1996 ef the Senier DCM, Thiruvananthapuram,

Annexure=A4: True cepy ef the memerandum Ne.V/C.415/DAR/2/
Major/96 dated 15-2-1996 issued to the applicant by the Sr.OCN.

Annexure-AS: True copy ef the letter dated 6=-8=1996 sent by
the applicant addressed te the Senier Divisienal Cemmercial
Manager, , .

Annexure=A6: True cepy of the written statement ef defence
submitted by the applicant dated 24-2-1997,

Annexure=A7: True copy of the letter No.V/C 415/DAR/2/MAJOR/96
dated 13=3=1997 of the 3rd respondent,

Annexure=A8: True copy ef the enquiry repert No,TKB/DAR ENQUIRY/
TUP/96=97 dated 16-2-1997. :

Annexure=A9:  True copy of the statement dated 28=3-1997 sube-
mitted by the applicant befere the 3rd respendent.

Annexure=A11: True copy ef ths memerandum ef appeal submitted
by the applicant bafore the 2nd respondent, dated 12-6-1997,

Annexure~A13: True cepy of the letter Ne.DC/SR/7/9=-97 dated
20-2-1997 of M/s.,Devi Cables addressed te the 3rd respondent.

Annexure-=A14: True cepy ef the chegue Ne.695025004 dated
30-4-1997 fer £,3,92,626/~ drawn on Syndicate Bank, Thiruvanan=
thapuram Branch. '



