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. CEN1RAL ADMINISTRATNE TRIBUNAL 
ERNAKULAM BB.JCH 

. O.A.No.86/09 . 

F~~'f,, this tlte .. 5.1.~~ day of fi.£tuai-y 2010 

CORAl\1: 

HON'BLE Dr. K.B.S._RAJAN~JUDICIAL MEl\tffiER 
HON'BIJE lVfs. K. NOORJEHAN, ADl\tflNISTRATIVE i\tfElVIBER 

J, V .Uovindan: 
Divisional Engineer (Transmission), 
8 harat Sanchar Nigam Ltd. Palakkad, 

2. K.D.Jolu~ 

3, 

4, 

Divisional Engineer (B SS), Mobile Services, 
8 harat San.char Nigam_ Ltd. Pa]akkad, 

/ 

Baby Peter, 
Divisional E{1gi11eer, 
BJ1arat Sanc]iar Njgam Ltd, 
Tri van<lrum. T elecmn Disbi.01.,­
K.erala Circle, Thiruvanantha1Jtira.tn, 

K.LRuby, 
Di visi unaI Engineer Telecom, 
Kallambalam 1Jivisi011, 
Near Telephone Exchange, 
B lu.n:at Sanchar Nigam. Ltd., 
Kalla1nbala1n - 695 605. 

5. N.Jrunes Roy, 
Divisional E11gi.neer, 
8 llarat Sanch.ar Nigru.n Ltd. Pa]akkad. 

6, IJ J ai.nes Sagaya R3;,, . 
Assisi.an( General Ivfanager (I. T. ), 
Oftj ce of tJ1e Chief General M anageT1 

Telecon1 Kenua Circle 
' ' 

H harat 8anchar Nigatn Ltd. 

·, 

I 

-- -
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'1 'hiruvananthapw-am. 

7. Sn1LlalajHy 
Divisional Engineer (Indoor), 
N.eyyattinkara Telel)hone Exchange, 
Bharai Sanchar Nig~un L(d., 
Neyyattinkar~ Thiruvananthapunun District 

8. P.Mohan, 
J\ssist.ant General Manager (Wimax), 
Office of the Chief General Manager, 
Telecom, Kenda Circle, 
Bharat. Sanchar N.igam Ltd. 
Thiruvananthapunun. 

9, H..Shathick Ali, 
Assisiani. General wfanager (N\VP), 
Office of tJ1e Chief General M anag:er 
Te1eccnn, Kerala Circle, 
Bharat San.char Nigant Ltd. 
Tlrituvanantl1apura:m. 

..., 

1 0. S.M utl1uvel ~ 

lL 

Divisional Engineer (BB), 
Tele11hone Exchang,e, 
Bhara( Sancl1ar Nigam Lid. 
Kaikamuku, '1 'hituvana:ntl1apunun. 

N .S.M uralikris]man, 
Divisional Engineer, T ele<,;ornlicants, 
Bharat Sanch.ar N.igam Ltd. 
C11erplasse1y, Palakkad. 

(By Advocate: Mr.P.Chandrasekhar) 

L 

Versus 

Union of 1ndia 
re resented by Secretary to Govenunent of India~ 

eIJart1nent of 'L'elecommunications, 

. .. Applicants 

!vfinis(.ry of Cormnu.nicalion & Informa!ion Teclmology, 
421: Sanchar Bhavan, 20 -AshokaRoa~ 

·. r··'"',. 
- ' 
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New Delhi - 11 0 0 0 l , 

2, BJiarat .Sanc11ar Nigam Ltd,f 
represented by its Chainnan & J\1anaging Director, 
102B~ Statesman House., 148., 
Barak11amba Road, New Dellri - 1. 

3. TJ1e CJ:rief General Manager Telecon1, 
Kerala T elccon1, Thiruvananthapunun. 

4. A. Vijayan, 
Siu.late SivanUllan, 
Sree GeJ1am: PutJ:riyangam, 
Alathur P.O., 678 545, Palakkad District. 

K.V, Vinodkurn.ar, 
Assistant General fvfanager (iV!ark.eting), 
Ofiice of tJ1e General Manager 'J'elec01n1 

M alappurrun. 

(By Advocates : Mr.George JosephACGSC {Rl 1<> 

Atfr.George Kuruvilla (R2&3l & 
l\1r. T .C.Govindaswamy [R4&5J) 

. .. Respondents 

TJus application Jiaving been heard on 13tJ1 .lanmuy 2010 the 
+Iv .~· . 

Tribunal on .,S,,,,fe_f:,"'furu~ 2010 delive1·ed tJ1e following :-

ORDER 

HON'BLE Dr.K.B.S.RAJAN, JUDICIAL l\1EMBER 

The applicants, wl10 are at present sesving as Divisional 

.Engineer/Asst General IV1anagers in t11e B.S.N.1. we1·e all initially 

recruited as .lm:ri01· .Engineers prior to 1982 and their earlier promotions 

as Sub Divisional Engineer, on their qualifying (pri01· to 1990) the 

d pait1nental examination were all against pre 1994-95 vacancies. As 
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no such deIJartmental examination was conducted during l 992-96~ sotne 

of the junior engineers filed OA No. 1497/1996 and the saine was 

allowed by the Tribunal vide Atmexure A-18 order dated 01 st May 1998; 

directing the resyondents to hold a combined Oe1Jartm .. ental exaiuination'> 

both qualifying as well as cot111Jetitive for the years 1992-96 (precisely UIJ 

to 2211
d July· 1996) within a s.ti1Rtlated lJeriod. A clear tnen.tion. was. tnade 

it1 the said order th.at those wl10 had qualitied in tlte deJ?artmental 

examination prior to 1991 would all rank seniors to those wh.o qualify 

after them inthe de1Jartmental qualifying examination'> for the lJUrIJose of 

lJromotions to vacai1cies. in TES Grou11 B Cadre arising l11J to 2211
d July 

1996. Thi~ order of the Tribunal., when challenged before the High 

Court., was affirm.eel vide judg1ne11t. dated 13th Jttly 2006 in OP No. 

3 7134/200 l~ at Atu1exure A-19. ln the wake of the above judgment~ 

qualifying and cotnQetitive examination was scheduled to be held~ vide 

Almexure A-20. The said am1exure clearlv stated that the examination 
- . J 

pro1Josed to be held would be su1JQlem.e11tal to earlier examination held in 

2000 in respect of vacancies that had arisen during the years l 994-9 5~ 

1995-96 and 1J.1J to 2211d July 1996. In the very sarne comnumication in 

resl'ect of two individuaL<s who had already qualified in the earlier 

examination and 1Jromoted against the 1993-94 vacancies, it was 

meUJ. oned · th.at they having already been FfOmoted, would not be 

-.r 
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pennitted to yai.tici11ate in the examination to he conducted, Earlier too, 

there were certain individuals wlto were declared as ineligible to a1111ear 

for the exruninatio~ 1Jresu1uably for the saiue rea.~on as given in 

Annexure A-20, Annexures A-21and22 refer-

2, Lt is yertinent to mention at this juncture that passing the 

deyru.t1uental qualifying examination is C0111Qulsocy for all and certain 

quota had been 1Jrescribed whereby atuongst such qualified individuals., 

those who come tneritorious in the C0111Qetitive examination would be 

lJtomoted in the order of their tnerit., while others would be IJromoted on 

the ba.~is of their seniority, 

3. Such of those individuals who had come out successful in the 

coffiQetitive examination held in the year 2000/2003., claitned re-fixation 

of their seniority and accordingly., seniority of a~ many a~ 147 candidates 

who were so l?romoted., was revised by giving notice to vide Annexure 

· A-23. Lt was ayyarent front the seniority list th.at there had been 

interpolation of the names of such com11etitive exam qualified 11ersons in 

slolc;; for the years of the 11a~t., which affected the seniority of the 

al' tican.ts, as for exartl!Jle., vide Atm.exure A-24., the senio1ity of 

J?licant No. 6 had been yushed down by virtue of interpolation of at 
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least three individuals whose names appear in seniority No. 5763.l, 

5769.l and 578LL, while that the said applicant No. 6, who qualified Ul 

the qualifying examination yrior to tlle above remained in Seniority No. 

15585. (This applicant was one who was declared to be u1eligible to 

ap1Jear in the com1Jetitive eXamin.ation for the rea~on of hi~ havnlg been 

already promoted vide Annexure A.-21). Hence there were objections 

against such. interpolation of the cotnyetitive exam qualified candidates 

in the seniority list, vide Almexure A.-24 to A.-30. However, the 

respondents have retained the same seniority list as the final seniority li~t") 

vide Annexure A.-27. Further lJromotion a~ Execµtives (STS) was based 

on the said seniority list, vide Annexure A.-32. Tl1ese are being 

UnlJugned in the instant O.A. on the following grounds:-

(a) The orders were tJassed by the lJOT which had no 
j urisdictiun as by ilie (iine (nese orders had been passed, 
B SNL came into existence. 

(b) When tl1e applicants des.ired to part.tc1pate n1 tl1e 
competitive exrnninat.ion, lhey were prohibited from such · 
\)artici\)ation on the ground that they were · already 
positioned in t11e lligl1er post and l1ence, t11e respondents are 
esto11ped fr01n contending iliat tJ1ose who had 11assed tJ1e 
compet.ili ve examinations per lhe direct.ions of !he Court are 
entitled to seniority above the a1J11licants. 

( c) Assigning of higher seniority to the later qualified 
individuals is agains( ilie direc(ion given in L11e order ofilie 
Tril nal, vide Annexw·e A-18. 

( Rules do not p1uvide for such inte11ningln1g of otlicers 
elonging lo different recruitment years and lo sleal a 
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march over the already lJromoted officers in seniority. 

(e) A.t.mexure A-27 does not retlect that there has been an 
applica(.ion of mind by considering ilie objections raised by 
the applicants. 

4. The aQIJlicants have lm.1Jleaded certain 1Jrivate res1Jondents. 

5. Official reslJondents l1ad filed their reIJly and so did the IJrivate 

resIJondents too. 

6. Ln their reQly the resIJondent No. l had contended as under:-

a) As Qet order of this Tribunal dated 1.5.1998 an 

examination was held for tilling UIJ of vacancies for the year 

1994-95~ 1995-96 and 1996-97 and JTOs apQointed for the 

vacancies up to the year 1993 were eligible for aIJQearing in the 

examination.. In the said examination. Scl1eduled 

Caste/Scheduled Tribe officers were allowed to aIJIJear in both 

tl1e qualifying as well . as COffilJetitive 1Jarts of the examination 

while OC officers who have already qualified in the qualifying 

examination were allowed to apIJear in the comQetitive \Jart of 

the examination. Thereafter, a special SUIJplementary 

deIJai11uental qualifying-cum-coffi1Jetitive examination was 

conducted in the month of October, 2003 in continuation of 

one already held in the month of November~ 2000. A total of 
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14 7 officers were declared successful in the said exaininat.ions 

and they were -promoted to TES Grou1J 'B •. The Hon'ble H.igh 

Cou1t of Kerala in its order dated 13.7 .2006 directed the 

respondents to assign the vacancies (seniority) in respect of the 

passed caildidates in the said examination and a provi')ional 

seniority list of 14 7 officers was issued. Thereafter, the 

respondents have decided to revi')e the~r seniority as per their 

eligibility for ap1Je811ng in the com:petitive exainination for th.e 

respective vacancy years as 1Jer the relevant recruitment 1ules, 

A Qrovi')ional revi')ed seniority list has been issued for inviting 

objections thereon and after considering all the objections 

received in thi') regard~ fin.al seniotity · list of the 14 7 

com:petitive quota officers has been issued vide office letter 

dated 28, 7, 200 8 witll the aQproval of the competent authority. 

For smootlt transition of administration and Ol_Jerations of 

BSNL, it was decided to deal with the m.atters of seniority, 

• 
promotio~ court cases etc., related to these absorbed TES 

Group 'B' officers by the lJOT as an interim and time being 

arrangement. 

ln their reQly the official res1JOndents 2 and 3 had contended as 
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a) The res11ondents have submitted that all the i1ru.ties 

who are likely to be affected are not m.ade parties to the OA... 

Aru1exures A-18 and A-19 judgments have no 1Jeru.irtg. on the 

case of the a{JQlicants. For lJromotion to the TES Gr.1:3 lJosts 

from the feeder category of Junior Engineers, pre-1996 

recruitment tules lJresctibes a combined de1Jru.t1uental 

exru.nination consisting of two \)at.ts. One part of th.e 

examination called the qualifying, exaiuination and the other 

pru.t called the conwetitive examination. 66 2/3°/o of the said 

lJromotional posts were to be filled up from am.ong lJersons 

who qualify in the qualifying exarni.uation and tl1e retnaining 

33 l/3°/o to be filled UIJ from those who qualify not only in the 

qualifying examination but also in the competitive 

examination. Only those who qualify in the qualifying, 

examination can ap1Jear in the competitive examination. 

b) . fhey have fi.uther submitted that the Vanous 

observations of the Tribunal are with res11ect to the seniority of 

those who have already qualified. in the departtuental 

qualifying, examination. Lt is only the seniority of those who 
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passed the de1Jartmental qualifying exanlin.ation prior to 19 91 

has been referred to and discussed in Annexure A-18 order. 

Annexure A-18 order does not say about the detenuin.ation of 

inter-se seniority between those who promoted under the 

qualifying examination quota and those who in.:omoted under 

the con:qJetitive examination quota. At any rate, the applicants 

cannot have any right of seniority over those persons who were 

selected against the said COlll1Jetitive examination quota A£ the 

applicants have not sati~fied the eligibility conditions as laid 

down in the said notification, their candidature were rejected 

vide Annexures A-21 and A-22. Almexures A-21 and A-22 

were in fact issued in the year 1999 yrior to the SUJ.JlJlementary 

qualifying cum comyetitive examination held in pursuance to 

the order of this Tribunal in OA 91 of 1999 and tlle interitu 

order of the Hon'ble H.igh Cout.t, The seniority of the 

ay1Jlicants cannot be modified at par with the seniority of 14 7 

officers a~ the alJlJlicants have been 1Jron10ted under the 

J?fOIUotion quota against the relevant vacancy years up to 1993-

94. Further A-24} A-25 and A-26 objections generally are 

against assigning of seniority to their res-pective juniors and not 

on any legal a"\Jects. Annexure A-27 is lJerfectly in order and 
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in accordance with law. 

8. 111 tl1eir reply tl1e party respondents had contended as w1de1·:-

a) The Original Application is not maintainable in so 

far as all tl1e persons likely to be atJected have not been 

iln11leaded in the party array. The observations of the Tribunal 

extracted in paragrapl1 12 had lost its value in the light of tl1e 

decision of tl1e Hon'ble Sup1·en1e Cowt repmted in Union of 

1ndia Vs. Mach·as Telephone SC & ST Social V/elfare 

Association !(2000) 9 SCC 71j, The applicants cannot have 

any rigl1t of seni011.ty over tJ1ese l·espondent.s who were selected 

against ilie competitive examination quota. based· on tl1e 

observation aforementioned. The contention of ilie applicants 

that tl1eJ Aru1exw·e A-18 has been confinned by Annexw·e A~ 19 

judgn1ent of t4e Hon'ble High Comt ofKerala is .iJ1con-ect Tl1e 

applicants have no case tliat they were denied conside1·ation tor 

participation in the examination conducted as per tl1e directions 

.in OA No. 91 of 1999, read wit]1 the .iJ1terim directions in OP 

No. 21656 of 2001 and tl1at. after the decision .in 0 A 91 of 1999 

they had applied for tl1e supplementary examination conducted 

or tlrnt thei1· cases accordingly were rejected. Annexure A-19 
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judgment which LC) binding U]?On the official res].Jondents has nt 

been challenged. by the a].J]?licants nor ltave the a]?]?licants 

sought review of tli.e relevant directions in Annexure A-19 

based on which Annexure A-23 was i')sued, Annexures A-24, 

A-25 and A-26 objections are against assigning of seniority to 

their res1)ective juniors and not on any legal as]?ects, Almexure 

A-32 is ].Jerfectly in order and the same is based on Aru1exure 

&27, There is no illegality in Annexure A-32, 

9. Applicants have filed rejoinder to the reply filed by 

resJ?ondents 4 and 5 wherein they had reiterated that they were prohibited 

front ;pru.tici]?ating in the competitive exaurination as they already stood 

promoted, They have also relied U]?Oll a decision by Madras High Coutt 

on the subject tnatter') vide Annexure A33, 

10. Counsel for the apJ?licant argued that the lJrelimin.ary objection 

by the ]?tivate res].Jondenl') and the 13 SNL as to non-joinder of IJru.1ies has 

no substance a..c;; sonte ]?rivate l'arties have been arrayed a.') res1Jondents 

and the issue is based on legal aspect inasmuch as when the applicants 

stood ]?romoted 1nuch earlier than the competitive examination o...ualified 

candid es') notwithstanding the fact that suc;:l1 competitive exam might 
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have been conducted against any of the vacancies of the 1Jrevious years, 

the subsequently promoted individual~ caru1ot steal a march over the 

applicants, ln addition., the fact of the apJ.Jlicants not having been 

J.Jermitted to 1Jat.tici1Jate in the com1Jetiti ve examination caru1ot be lost 

sight of. The clear observation in Ann.exure A-18 about the seniority of 

those who qualified in the earlier years examination to be ke1Jt in tact 

gives clear security to the seniority of the applicants and tl1e sru.ne cannot 

be stultified. 

11. Counsel for the official respondents as well as that of the 

private res1Jondents had taken us through their res1Jective re1Jly and 

reiterated the contents of the same. Coun.~el for the pru.ty res1Jondents has 

relied upon the following decisions of the Apex Court:-

(a) 2000 sec (L& S) 835 
(b) 2006 sec (L & S) 1s23 

12. A1gun1ents were heard and documents perused. 

13. .First. as to the technical objection. The applicants have 

ch llenged the proposed seni01·ity list and at least two individuals have 

l een impleaded. The objection by tJ1e official as well as party 

respondents is that the OA is bad due to non-joinder of parties. The 
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applicants have no claim against any.1Jarticular individual. The challenge 

is only as to the method adoyted by the res1Jondents in fixation of 

seniority.. As sue~ the question is whether the applicant ha.~ to itnplead 

all the individuals whose senioritv ha" been fixed above them. Such an . ~ 

issue arose in the case of A, .Janardhana v. Union of India, (1983) 3 

SCC 60L., wherein the Apex Court has held as under:-

36. it was· contended that those members who have scored 
a march over ihe appellanf in 1974 seniority list having not 
been impleaded as respondents, no relief can be gi.ven to 
the appellant. Jn the writ petition filed in the Jfigh Cow·t, 
there were in all 418 respondents. Amongst them) first two 
were lfnion of India and £ngineer-in-Chief; Army 
Headquarters, and the rest presumably must be those · 
shown senior kJ ·/he appellanL By an order made by !he 
High Court> the names of B..espondent.s 3 to 418 were 
deleted .n'nce notices could not he .sen1ed on ihem on 
account of the dij}iculty in ascertaining their present 
addresses on their t1·ansfers subsequent to the .filing of 
these petitions. However:. it clearly appears that some 
direct recruits led by 1tfr Chi/Kara appeared ihrough 
counsel Shri AJurlidhar llao and had made the submissions 
on behalf o.f lhe direcl recruil,s. Fu.rlher an applic:alion was 
made to this court hy nine direct recruitr led by Shri T 
Sudhakzr for being irnpleaded as parties, which 
application was granted and Mr .P.ll. Mridul learned 
Senior Counsel appeared for them. Therefore, the case c~f 
direct recruits has not gone unrepresented and the 
contention can be negatived on ihi~· short ground. 
However~ there is a more cogent reason why we 1vould not 
counienanc:e !his conleniion. In this case, appellant does 
not claim seniority over any particular individual in the 
background of any particular fact controverted by that 
penw11 against whom the claim is made. 11ie contention is 
that criteria adopted by the Uni.on ~""Govenunent in 
drawing up tlze impugned seniority list are invalid and 
illegal and ihe relief is claimed against ihe Union 
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Government rest.raining (t from upsetting or quashing the 
already drawn up valid list and for quashing the impugned 
seniority list. Thus the relief Lv claimed against the Union 
Government and noi against any parli.cular- individual. Jn 
this background} we consider it unnecessary to· have all 
direct recnlil,J· lo be impleaded as respondents. ffe may in 
this connection refer to G.M, S1outh Central .B.ailwayJ 

Secundrabad v. A. V. .R:. Siddhan.tiZ. 11.epelling a contention 
on behalf of the appellant that the writ petilioners did not 
implead aboui 120 employees ·who were likely io be 
ajJected hy the decision in the case} this court observed 
that [SCC para 15, p. 341 : SCC (l&S) p. 296] tile 
respondents (original petitioners) are impeaching the 
validity of those policy decisions on /he ground of I.heir 
being violative of Articles I 4 and I 6 of the ConstifJ.1.tion. 
The proceedings are analogous to those in. which the 
constitutionality of a statutory role regulating seniority of 
government servants is assailed. Jn such proceedings, the 
necessary parties to he impleaded are those again.rt whom 
the relief is sough~ and in whose a/Jsence no effec five 
decision can· he rendered by the court. Approaching the 
maUer .from lhis angle, iL may be noiiced lhai relief is 
sought only against the Union of India and the concerned 
Jl1inisfry and not against any individual nor any seniority is 
claimed by an .. vone individual against another particular 
individual and therefore, even if technically the direct 
recruits were not before the court> the petition is not likely 
to /ml on diat ground The contention (~f tile respondents 
for this additional reason must aLrw be negatived 

14. The above dictmn of the Apex Court applies in all t11e four to 

the facts of the present case and thus, the technical objection as to non-

joinder of parties is ovenuled. 

Before going into the merit of the ca.~e, it is ap1Jropriate to refer 

o the mandate as directed by the High. Court: V ide para 6 of the 
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Annexure A-19 judgtnent of the High Coutt., it has been held as under:-

6. Even during the pendency of these two Original 
petitions, this coLLrt passed an interim order on 21.8.0 I 
directing the writ petitioners to conduct tJ1e examination as 
directed in tl1e unpugned orders. The said examination had 
already been conducted in November., 2003. Later by yet 
anotl1er order dated 11.2.2005, tlris coutt dll:ected to effect 
promotions of the candidates who had con1e successful in t11e 
examination depending upon the vacancies. Pursuant 1.o this 
Ext. R3 order dated 22.3.2005 had been 1mssed stating that 
cerCain incumbents named therein were entitled for promotion. 
Accordingly1 they were i.iromoted but no seniority J1as been 
assigned. None has so fro.- challenged iliis. It. is not pointed out. 
to us, Now the administration is taking a stand that they had 
been absorbed wit11 effect fron1 1.10.2000 and will be given 
seni011ty only fro111 the date of abs01ption or only fr01n the date 
of laking charge. This content.ion caru1ol any inure be 
countenanced in the light of the order of the Suyretne Coutt 
and the order in OA No. 1497/96 and cmmecled cases, because 
t11e direction therein was to fill up t11e vacancies t11at had arisen 
before 22.7.1996 based on Annexure-Al. Necessarily, 
a.,sigmnent of vacancies based on the examination now 
conducted slrnll be to t110se arisen before 22. 7 .1996, placing 
the incUlnbents concerned over t11ose wl10 had been promoted 
to the vacancies occurred laler than 22.7 .1996. Merely because 
such 1Jlacing would affect others in the matter of seniority, the 
petitioners cannot avoid its implementation. They have (.o give 
suft1cient. notice by 11ublicatio11 in the news papers inviting the 
objections if any frmn the concerned Ul(.atmbents and shall 
have to give effect to the order of the Su1n:e1ne Coutt and as 
well as t11e earlier order of t11e Supren1e Court and as well as 
the earlier order of t11e tribunal in OA No. 1497/96 giving 
proper ranking to the incumbents promoted as per Ext.. R3(d) in 
OP No. 37134/0 l assigning them pro1Jer vacancies that had 
occuned before 22. 7.1996. In !his regard, we make a (une 
bound direction ili~ assigning of vacancies shall be done 
within 2 n1onlhs frmn lhe date of recei1Jt of the copy of this 
j dgment and the 1Jublication there of sh ... -tll be effected inviting 

bj ections in news papers 11aving vide circulation witlun two 
weeks, giving three weeks to file objections. The final order of 
assignment vacancies shall be given lo ilie incumbents 
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protnoted as ller Ext R3(d) mentioned above, at any rate within 
4 months from L11e dale uf such pt1b1ica(ion.,, 

16. The direction as extracted above, "They have to give sutl1cient 

notice ..... and shall have to give effect to the order of the Supreme Cowt 

as well as t11e earlier orde1· of t11e Tribunal in O.A. No. 1497/96, giving 

proper nmking to the incwnbents 1iromot.ed as per Ext R3(d) in O.P. No. 

37134 assigning t11e1n 11roper vacancies t11at had occmred before 22-07-

1996." has to be duly imple1nented. 

17. The order of t11e Su1ire1ne Court refelTed to in tl1e High Comt 

.ludgn1ent is the one passed on 26-10-1996 in SLP(C) No. 26071/96 

1·efe1Ted to in para 14 oftl1e orde1· dated 1st. May 1998 in OA No. 1497/96. 

Thougl1 the said full text of the order of the Supre1ne Court is not 

available in the pleadings in tl1e instant case, para 14 of the order in OA 

1497/96 goes to state, "The present stand taken by the DepartJnent in 

these O.As is that in view of the above position and in compliance with 

the order of the Hon'hle Supreme Court in SlP(C) No. 26071196 da.ted 

26-10-96 available in Anne:xure A-7 in OA. 1497196, where the Hon'ble 

Supreme Court disposed of the said appeal quoting the submission made 

b 1 the depar/Jnent that they would.fill up the-vacancies existing up to tlie 

date of the notification of 1996 .fiecruitment .fiuies only in terms of the 
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provisions of the earlier Kecruitment Rules, there is no need to hold the 

I 

Qualifying Examination from 19 9 2 onwards. " 

18. And, the order in OA 1497/96 vide 1Jara 23 thereof reads as 

under:-

"\J\I e are, therefore, constrained to strike a balance between 
the tec1mica1 requiremen( of ilie pre-1996 Recruitment 
Rules and what is feasible admin:istrativelv for ac]ueveinent ,, 
of the lirniLed and residual objectives of those Rules in 
these circumstances. ln our considered view, such a 
balance can be aclrieved if for t11e entire period between 
1992 and 1996, the Combined Departmental Examination is 
held for enabling the SC/ST q tml.a. in the TES Group B 
cadre and the tf3rd quota. in th.at. cadre eannarked for the 
competitive officers to be filled, before futil1er regular 
promotions are thereafter effected in terms of the amended 
Recruitment Rules for the 'l'ES Gi-ou11 B brought into effect 
frotn 22-7-1996 without U1e requirement of any ~mch 
examination, except for the Competitive quota. 

24 Ln other words, only one combined IJepaitmental 
Exatni:nation need be 11eld for t11e year 1992 to 1996, 
following the spirit of the order of tl1e Gleason's Supreme 
Cou1t in SLP(C) No. 26071/96 dated 25-10-96 which has 
become final and considering the fact that tl1e IJepartment 
canno( legally be permiUed lo cunC.ravene the s(atutorily 
presCJ·ibed Recruitment Rules of 1981, 1986 and 1987, 
which incorporated Lhe req uiren1enl of holding lhis 
combined 1Jepru.t1nental Examination, while, at the same 
tune, recogniziI1g t11e fact t11at t11e JTOs already qualified 
are to be treated, in any case as seiuor to those who will 
now qualify, n1erely at the Qualifying part of the con1bined 
IJeparttnental Examination. \J\le, therefore, answer the first 
i · ·ue directing tlrni. c.he Depar(men( mus( hold one 

'0111b:ined Departmental .Examination c01np11sing hotJ1 ilie 
Qualifying and Con1pelilive Exa:minalion for the years from 
1992 onwards upto 1996 for the vacancies existing u1Jto 
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22.7 .1996 within six months from the date of receipt of a 
copy of Chis order. " 

Recruitment Rules 1Jrovide for filling U\) of the 
post of Assistant Engineers by pro1110tio11 by tl1e following 
mode;-

66-2/3 per cent of tlte promotion quota: 
By selection on !.he basis of Deparilnenlal 

Qualifying .Examination conducted in accordance wit11 
provisions laid down in Appendix I, Appendi,,-..{ II and 
Append~ LU to these 1ules. 

33- l/3 \)er cent of the 1Jromotion quota: 
By selection on !he basis of Limited 

Departmental Competitive .Examination conducted i11 
accordance with provisions laid down in Appendix I, 
AlJIJendix LL and A1'1Jendix UL to these rules. 

(Later on the above ratio had been varied~ with which we are 

not concen1ed in this 0 ,A,) 

19. For becoming eligible to apnear in the Limited Con11Jetitive 

Exarninatio~ one has to clear the qualifying examination as welt 

20. The applicants had cleared the said qualifying examination in 

1984, 1985, 1994 as the ca.~e 1nay be. They were all promoted under the 

seniority quota in 1994 or earlier. 

\\fhen the de\)artment decided to hold the competitive 
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examination in 2000 and the a1rplicants desired to \Jru..ticipate in the 

exru.nination, they were informed that since they are already in the 

1)ro1notional post, they would not be lJennitted to sit in the competitive 

exru.ninatiotL When the 2000 examination was followed by the 

supplemental exru.uin.ation in 2002, certain other individuals were denied 

the oppottunity to sit for the examination on the ground that they had 

already been I>ron1oted. Annexure A-20 refers. The sru.ne ratio is to be 

applied to the ap]?licants also, notwithstmding the fact that they would 

not have specifically al)l)lied to sit tor the examination. As stated earlier, 

in the 2000 examination, some of them were held as ineligible vide 

Aru1exure A-21 (Serial No. 8). 

22. \\!hen the competitive exru.nination took 1)lace, the same was 

for a nutnber of years together and as tnany a<; 14 7 individuals were 

successful. Of them some would have cleared the qualifying 

exatnination along with some of the applicants or and some later, 

Nevertheless, their J?rom.otion in the wake of their success in the 

competitive examination has been much after the \Jromotion of the 

applicants. This is the admitted tact. 

C om.ing to the issue relating to seniority, evidently, the 

r 
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respondents tried to accom1nodate on the basis of tnerit in the slots of 

lf3rd ql.iota for t11e in:evious. years.. Thus, a l 980 recruited, having passed 

the qualifying exam in 1988, on 1Ja.~sing in the com1Jetitive exanunation 

seems to have been afforded seniority far ahead of the applicants who 

stood promoted much earlier, The legal validity of .the same is in 

question in this O,A. 

24. Such a situation arose in the case of R. P. F. Commr. v. G. 

latchumi)l999 SCC (L&S) 1070 and the A\Jex Court has held as under:-

1. The short question involved in these appeals 
relat.es £.u £.he dat.e wiili effecl from which c.he senioric.y of 
Respondents 1 to 3 in tl1e .post of Head Clerk is to be 
reckonell. 

2. There are two methods of promoting Clerks to the 
pos(. of Head Clerk. 75 per cent. Hre promol.ed by sdeclion 
and 25 per cent are promoted on the basis of a departmental 
examination. In the instant case, the exan1ination for 
clearing tlte backlog of the vacancies for Sclteduled Castes 
and Sc11eduled T1ibes was specially 11eld and results were 
declared and Respondents 1 to 3 were appointed in the year 
1991. The T1i.bunfil, on an OA being filec.l by l11e said 
respondents, had directed that these respondents will reckon 
!heir seniori(.y wiili effec(. from 3-4-1990 on a nufional basis 
and would be entitled to all consequential benefits legally 
eligible to theni. 

3, Lt appears that 1nior to the holding of the present 
xamination limi(.ed lo Scheduled Caste and· Sd1edu!ed 

Tribe candidates, the Depart1ne11t had issued circulars dated 
26-7-1989, 8-8-1989, 31-10-1989, 3-4-1990, 1-11-1990 and 
27-2-1991. Pursuant to the circulars earlier than 3-4-1990~ 
!he SchedLtled Castes and Scheduled Tribes were no( 
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selected and that is what necessitated the holding of a 
special lirni(ed depar(men(.al examina(ion for (hem pursuant 
to the said circular of 3-4-1990. lt appears to us to be only 
proper lhal lheir seniority musl be reckoned in lhe higher 
post of Head Clerk with effect frotn the date when they are 
promo(ed to the said pos( after being successful in the 
limited departmental examination and tliat tl1ey be given 
pron10tion fron1 the retrospective date crumot arise. 

4. For the aforesaid reasons~ the appeal~ are allowed 
and tl1e order oftl1e T1ibu1ia1 is set aside. 

25. Though hoili tl1e two-third quota by way of seniority and one-

third quota by way of c01npetitive examination fall unde1· '11romotio111 

while considering fixation of seniority, tl1e two are comparable to 

pro1notion and direct recruitment quota. 1n that event, inter se seniority 

would be only on the basis of actual promotionhecruit.Jnent as held in the 

case of Sura) Parka.sh Cfupta v. State of J&.K, (2000) 7 SCC 561, 

wherein the Apex Court has held as under;-

"Point 4 
Direct rec1uits cannot clain1 appointn1ent fron1 date of 
vacancy in quota before their selection 

80. We have next to refer to one other contention 
raised by ilie resp on den( dfrec( recruits. Tliey claimed chat 
the clirect recruitment appointment can he ante-dated frrun 
the date of occull'ence of a vacancy in the direct rec1uitnient 
quot~ even if on that date the said person was not directly 
rec1uited. It was submitted t11at if t11e pron1otees occupied 
the quota belonging to direct recruits they l1ad to be pushed 
down, whenever di.reel. recruilinenl was made. Once iliey 
were so pushed dow~ even if the direct recruit came later, 
he sl10uld be put in the direct recruit slut frmn (.he da!.e on 
which such a slot was available under the direct recrnit.Jnent 
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quota. 

8L This contention~ in our view} cannot be accepted. 
The reason as (o why Lhis m:-gumen( is wrung is (hat in 
seniice jurisprudence, a direct recruit can cfain1 seniority 
only from the dale of his regular appuinlment. He cmmol 
clai.tn seniority fro1n a date when he was not bon1e in the 
service. Tl1is principle is well settled. In N.K. Cl1au1ian v. 
State of Gujarat .K11shna 1yer~ .I. stated: 

Lal.er direct recruits cannot clai1n dee1ned dates of 
appointtnent for seniority with effect from the tin1e when 
direct recruilmen( vacm1cy arose. Seniority will depend 
upon length of service. 

A.gain, in A. Janardhana. v. Union of India it was 
held that a later direct rec1uit caru1ot claitn senioritv from a 

"' 
date before Iris bi:rt11 in t11e se1vice or wl1en lie was in scl1001 
or college. Similarly it was pointed out in A.N. Pathak v. 
Secy. l.o the Guvl. that slots carmol be kept reserved for 
direct rec1uits for retrospective aQ1Joitl11nents. 

26. This was affumed in a later case. of Subba Reddy vs 

A.P.SRTC (2004) 6 SCC wherein the observation of the AiJex Court 

reads as under:-

32. Lt is trite that a direct recruit is considered to be bome in 
t11e cadre fron1 t11e date of lris rec1uitn1ent. Tl1is aspect of 
t11e matter 11as been considered by a Division Bench of this 
Court in Suraj Parkash Gupta v. State of J &K wherein 
ahnost all the decisions 01Jerating in the field including 
State of W.B. v. Aghore Naili Dey and N.K. Chauhan v. 
State of Gujarat were noticed. 

27. Again, .in Arvinder Singh Bains v. State of l'Wljah,(2006) 6 

SCC 6 73, it has been held as WldeT:-

(1) Ajit Kun1ar Rath v. State of Orissa, SCC at paras 13 
and 14 (2 Judges): 
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.. 13, Lt was also contended on behalf of the 
respondenC.s before ilie Tribunal, and is also reiC.eraled here, 
that tl1e respondents are entitled to reckon tl1eir seni01ity 
from 1970 IDl.d 1971 as they were appointed against. the 
vacancies of those years, Lt is pointed out that the 
advertisement in 1970-71 for direcC. recruitment on U1e pos(s 
of Assistant .Engineer was jssued by the Publjc Service 
Conunission on 6-12-1971 and the re~ult was thereafter 
published which indicated that all the respondents had been 
sdeded. They were also directed C.o appear before (.he 
Medical Board. '1'he orde1· of appointment was, lmwever, 
passed on 3-1-1972. The respondents, l.heref ore, clai1n 
seniority with effect fr01n 1970 and 19 71 on the ground th.at 
iliey were appointed against ilie vacancies of 1970 and 
1971. They claiin that their seniority 1nay be antedated. 

14. This plea is wholly unfounded and is liable to be 
rejected as without. subsl.m1ce mid merit. The law on this 
question has already been explained by this Coutt in 
Jagdish Ch. Pac.naik v. StaC.e of Orissa and iC. was 
categorically held that tl1e appointment does not relate back 
lo the dale of vacancy." 
(2) Suraj Parkash Gupta v, State of J&K, (2 Judges): 
"Point 4 

Oirect recruits cannot claim a1J\Joint1nent from date of 
vacan(.;y in q uoC.a before C.heir selection"' 

( e1n1Jhasi.s in original.) 

28. 111 M. Subba Reddy vs APSRTC (2004) 6 SCC 729, the 

decision in Suraj Parkash Uupta was not endorsed by tl1e majority, while 

tl1e. dissenting judge had relied upon the same. While referring to tl1e 

said case in AFHQ/JSOs SOs (DP) Assn. v. Union of lndia,(2008) 3 SCC 

331, the Ai.1ex Court tlrrough a tlrree judges Bench has held as under:-

43. The contention of tl1e appellants before this Cmnt 
was that they had a 1ight to be pron10ted within their quota 
durirur the vears 198 l to 1987, when vacancies for 

........ "' 1· 

promo(.ees" quoC.a be(.;wn.e available. fvf. Subba Reddy, U1e 
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ap1Jellant in th.at c~e, w~ regularized from 27-12-1986 
vide order dated 9-9-1988, when nu direct recruits were 
available and, therefore1 it was ilnproper for tl1e 
Corporal.ion lo place direct recruits above the pron1olees. 
The a!J!Jellant submitted that in such a case the quota in 
Hem 3(1) of Annexure 'A" fo the Recruil1nent Rules would 
not a11111y; that t11e said iten1 prescribed only quota and not 
rota for senio1ity and that the direct rec1uits could not. claim 
appointment from the date of vacancy in their quota before 
lhefr selection. 

44. They added that seniority w~ dealt with only by 
Regulation 3 of the Service Regulations, 1964 and not by 
Regulation 34 of tl1e Recniitn1ent Regulations, 1966. That 
in view of lhe 15-9-1995 amendment, Regulation 34 
referred to only allocation of vacancy and not for 
determination of seniority. A lolal ban on dfrec( recruiC.men{. 
was nnposed by the St.ate fr01n the year 1977 to 1988 and, 
thus, the pu11m1ted quota-and-rota 1ule contained in Ite1n 3 
of Atulexure • A' could not have been given effect to. 

45. . The m.ajority view of this Court w~ that where 
lhere is inaction on the part of the Guvernnum(. or employer 
or nnposed ban on direct recruittnent ill filling up the posts 
meant fur direct recntils, il cannot be held thal the quota has 
broken down. \Ne, with restJect, do not sul'lJott the view of 
the lean1ed Judges t11at in t11e facts and circun1stances oft11e 
case t11e quota has not broken down because of illaction 011 

the patt of the Govenunent in ~Hr.imposing ban in filling up 
the. 1Josts meant for direct recruits. The atJ!Jellants in the 
said case were promoted in a regular im.1I1Iler having been 
regularized in senr.ice witl1 rett·ospective effect. Then· 
services were nut. regulari.Ged frotn lhe date of their initial 
ad hoc. promotion but with effect from the date when the 
vacancies becan1e available. Tl1eir se1vices after 
regularization would not be by way of a. stopgap 
at1'angen1ent. The direct recn1its who were appointed in the 
years 1990 and 1991, in tentlS of ltem 3 of Annexure ·A' 
w uld be considered lo have been appointed only a.fter cl1efr 

I 

s ccessful con1plet.ion of trainillg. They were borne ill tl1e 
cadre in lhe years 1990· l 99 l and, thus, prior lherelo they 
cannot claim seniority, The learned third Judge, dissenting 
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with the learned two Judges, has held that the direct recruit 
can claim seniority from lhe dale of his regular 
appointn1ent, but he cannot claim senim·ity from a date 
when he was not borne in the service. Thus, the dired 
recruits of 1990 and 1991~ by reason of the impugned 
seniority list, could no( have been placed over and above 
the appellant promotees because the pUt11orted quota-and­
rota tule contained in ltetn 3 of Annexw·e 'A' could not 
have been given effect to because the State Gove1nmeut 
had imposed total ban on direct recruiCment from the years 
1977 to 1988. 1n such a situation, tl1e said quota rule 
became inoperative. V·le agree with the dissenting view of 
the learned Judge that in the facts of the case~ the qµota rule 
became inoperative because the direc(. recruiCs were borne 
in the cadre when they were a11pointed against the 
vacancies n1eant for theni. Therefore, the inajority view in 

M. Subba Reddy§. is of no assistance to the· J\FH Q Civil 
Service (lJirect Rec1uits) Officers' Association as the 
relative seniority be(.ween C.11e direc(. recruits and regularly 
appointed/promoted candidates within thefr respective 
quota, in the present case, shall be detennined by the length 
of the continuous officiation in the grade of ACSOs frotn 
(heir respec(.ive appointment (.o (he subsC.anf.ive vacancies in 
te1111s of Sc11edule 111 witliin tl1eir quota as 11eld by CAT in 
M.G. Bansal case, which has aU.ainec.l finality aft.er 
dismissal of SLPs filed against the said order of the 
Tribunal. 

29. Reference to the decision of Suraj Park.ash Gu1Jta has aL~o been 

made in extenso in a very recent case of State of J &K v. Javed lqbal 

Balw~(2009)4 sec 529. 

30. Though the private reSIJOndents relied upon the decision of the 

'ourt in the case of Union of lndia v. Madras Telephone SC & 8T 

80 ial Welfare Assn. ~ (2000) 9 SCC 71, the same relating to relative 



27 

supremacy of statutory rules over executive instructions and the Rules 

thereof being of 1966~ whereas the rules applicable to the facts of this 

case are of 1981 as amended) t11e said decision does not come to the 

rescue of the \Jrivate respondents. Ln any event) the latest decision of the 

Apex Court by a larger bench has been taken support of. Lt is also 

pe1tinent to mention here that the applicants were pron1oted a'S early as in 

late eighties or early nineties. To change their seniority to their detriment 

at. this juncture would mean unsettling the settled affair. The 147 

candidates whose seniority has been reflected in the unpugned order 

qualified in the co1n1Jetitive examination in 2002 in which event) the 

settled seniority of the applicant who stood protnoted long back cannot 

be unsettled. Perha1Js it is for this reason that the Tribunal in its order in 

OA No. 1497 /96 administered a caution that those who stood Qassed in 

the qualifying exrunination prior in lJoint of time would all be senior to 

those who qualify subsequently. 

3 L Ln view of the above, the O.A. is allowed. The in1pugned 

seniority at Almexure A-7 and the Almexure A-3~ promotion order 

issued based on tl1e Almexure A-7 seniority are hereby quasl1ed and set 

ResQondents are directed not to disturb the seniority of the 

ap licants and similarly situated individuals by interpolating t11e seniority 
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of the combined cotnpetitive exru.n qualified individuals (147), whose 

seniority ha.;; to be below that of those who had l.Jassed in the qualifying 

examination prior to 1996. Seniority list should therefore be recast 

accordingly. Further l_)romotiou to the 110st of Executives {TES Group 8 

(Telecotn)} should be on tl1e basis of the recast seniority. No cost 

(Dated this the .$.~~f~turu.-y 2010) 
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