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DATE: 6.9.93

0.A. 84/92

Padmakshan

Preventive QOfficer
customs House,
Cochin-9

1.

VS e

coliector of Customs

Customs House,Cochin-9

2. Central Board of Excise and
customs,Ministry of Finance
New Delni

3~ Ko Muraleedharan Nair,PO
customs House,Cochin

4.

customs House,Cochin

5. Smte VeN.Lakshmykutty, PO =do=-
¢ ;

6.

MeVe Subramaniam,PO,-d®-

7. K.N. S3adanandan, PO ~do-

8. A+ Ramachandran, PO, -do-

9. T.S. Maduscodanan, PO,-do-

10.
11.
12.
13,
14.

MCe

M

ML e

THE

THE

S.K. Dinesan,P.0.,=do~
Xavierkutty Joseph,P0,-do-
B. Rajan, PO, =do~-

Ke Ha-rj.dasan, PO, -do~

M.O. Varhese, PO,=-do-
V-'Rajendran

George CeP. Tharakan,SCGSC

MeRe Rajendran Nair
vellayani Sundararajan
B. Gopakumar

CORAM

Applicant

_Respondents

counsel for
applicant

counsel for
R1g2

counsel for
R -6 :

counsel for R-5,9

and 13

counsel for R-3

& 4

HON'BLE MR. N. DHARMADAN JUDICIAL MEMBER

&

HON'BLE MR. R. RANGARAJAN AOMINISTRATIVE MEMBER

e
LM



.Q'\J . \
g

JUDGME NT

MR. N. DHARMADAN JUDICIAL MEMBER

The applicant is aphysically handicapped employee
working as Preventive Officer under the first respondente.

He is aggrieved by the denial of the respondents to promote

‘him to the post of Preventive Officer from the date ofi which

réspondents 3 & 4, juniors of the applicant,were promoted to
the post of Preventive Officer.

2 The Recruitment Rule for promotion to the post of

 Preventive Officer is Annexure-III. Seventy Five percentage
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of the posts is by direct recruitment and 25% by promotione
According to appiicant, he satisfies all the essential
fequirement for promotion witniq the promotion Juota under
the Recruitment Rules. ﬁe‘WéS-fully eligible to be promoted
éo the post of Preventive Officer from 27.10.87; but he was
not given opportunity to establish his physical.fitness.

as per the Recruitment Rules Annexure-I1II. vao of the juniors
of the applicant,>respondent Noe. 3 and 4,were ?remoted to
the post of preventive Officer without considering the
élaim of the applicant. Later Réspondents 5 to 14 (except.

R-12) were also given,prémotion as per the dates given in

- para 8 of the original application, which is extracted belows

5th respondent
~ .6th respondent
7th respondent
8th respondent
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fhe applicant filed Annexure-IV representation for considera-

‘tion for promotion to the post of Preventive officer. That
representation was forwarded to the Ministry and ultimately

Annesure-I order has been passed. The said order is

N .

challenged in this original application.
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3. _The‘r35pondent§ 1 & 2 and the eontesting’re5pondehts
have filed separate replehﬁgggééging to them, the app.icant
was originally appointed és LDC in the quota earmarked for
handicapped‘perscns as per Annexure R-1. The post of
Preventive Officer is not included among the posts earmarked
for handicapped persens. It is further sgbmitted that it
is not the practive to consider physically handicagped
employees for promotionto the eadre of‘Preventive Officer.
Hence, the applicant was not considered for promotion to -
the post of P ventive Officer when his jumiors R-3 and R-4
were considered. They have also produwed Annexure R-2
let;er received from the Govte directing the Department‘to
promote the éppiicant as Preventive Officer if he is
physica;ly‘fit and satisfies all other conditions. Annexure
R-4 is a further letter isswed by the Central Board of
Excise and Customs accepting Annexure~II and clarifying
that the appliCant Should be given opportunity for |
establlshing physical fitness for glvmng promotlon to the
post of Preventive Officer.

4. The applicant has also brodght to eur notice

gnnexure -V order by which the applicaht has been progeted

as Preventive Officer weeef. 11.4.90. The applicant's main
cemplaint is that hewaseligible for promotion when his
juniers R=-3 agd R-4‘were promotede.

5 It is an admipeed fact that the appiicant was not
-censidered for pronotien in SPite‘of'the fact that Annexure
uﬁi:idoes not debar physically ‘handicapped person from

belng considered for promotlon to the post of Prevent1Ve

Offlcer,‘ The case of the respondents x% that phy31eally

handicapped person is not eligible to be considered in view

of Annexure R-1 order cagﬁét be accepted} Annexure R-1

is only identifying‘certain posts earmarked for handicapped

persons for the purp@se of reservatlon and appointment 1n

that quota.  We have gone through the 0.M. We are satisfied
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that it has nothing to do with the promotion of the
handicapped‘employee to the pOSt of Preventive Officer.

His request for consideration cannot be denied. Annexure -

Q9 thereof -2 o
E.T.I, andgd “”‘pmvfz.s-i_;na}/febnot debar the avpllcant@m a
consideration for promotion to the post of Preventive Qfficer.

’

In spite of Annexure R~2, the reSpondents have denied

‘con51deratlon of the applicant, iﬁ?ﬁﬂ?751e§£;fn-ﬁﬂAnnexure R-ZQP
/égzzﬁrcareful consideration of the claim of the agplicant,
the Government have taken a decision that the_applicant is
'( eligible to be considered for promotion if he is physically
 £it and satisfies all other conditions and standards
.preécribed under the Recruitment Rules for promotion to the
 post of PreventiVe Ofﬁicer. There is no justifiéble reason g,
ifor not complying with the direction in that letﬁer. After
| 'Annexufe R-2, the applicant has a legal right to be
considered for promotion to the post of Preveﬁtive'Officer
and establish his merit.This wasaaccepted by Board in Ann.lR4
Oe In thlS view of the matter, we guash Annexure A-T
" and declare that the applicant is entitled to be consxderéd
for promotion tq the post of Preventive Officer w.e.f. the @
date of Annexure R-2. The respondents shall consider the
~claim of the applicant forbe.consideredifor promotion to the
post of Preventive Ofrlcezwason 16.5.88 and promote hlm if
4 withzalld - conseduential benefitse.
he is found flfk This shall be done within a periocd of two
months from the date of receipt of the copy .of the judgment.

Te The application is allowed as abovee

‘8. There shall be no order as to costse.

' (R« RANGARAJAN) o (N. DHARMADAN) :
ADMINISTRATIVE MEMBER . JUDI TAL MEMBER
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List Qf Annexures

Annexure-III

: Recruitment Rules to the post of
Preventive Officer :
Annexure-IV H Regrnsentatlon of the appllcant dated

2710.87

Annexure R-1 O.M. dated 8.12.80 1ssued by Department

of - Personnel &. A.R.
Annexure R=2 Letter ddted 16.5. 88 from Denartment of
: Revenue

Annexure R-3 Representation of theéippllcant dated

12.788
.Annexwe R-4 : Letter qated 15.3.90 from Central Board
of Excise and Customs
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Annexure A-I : Impugned order dated 4.1.92
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