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Whether Reporters of local papers may be allowed to see the Judgement?’)ﬂv)
To be referred to the Reporter or not?., :
Whether their Lordships wish to see the fair copy of the Judgement? (‘0‘

To be circulated to all Benches of the Tribunal? p

JUDGEMENT

(Mr.A,V.Haridasan, Judicial Member)

In this application filed under Section 19 of

the Administrative Tribunals Act, the applicant has

prayed that the order dated 12.1.1990 of the Senieor

Divisional Personnel O0fficer, Southern Railuway, Palghat

at Annexure-VI reverting the applicant to the cadre of '

Gangman‘may be quashed. .

2.

The allegations in thé ‘petition can be briefly : i

stated as follows., The applicant, a Carpenter by profession

was engagéd by the respondents as a Carpenter in ELR
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service in the skilled grade from 11.#.1977 onwards,
Accofding to the axtant ru;és in regard to absorption
of skilléd labourer in regqular servics, thése casual
labogurers who are uo;king‘in skilled grade drauwing
wages in the scale Rs,.260-400 or above are entitled

to be considered for direct abéorbtion as skilled
Artisans in the relevant trades to the agtént of 25%

of the vacancies arising in Ehat grada. The second
fespondent had on 30.1.1986 issued an instruction that
thiS«rule‘should-be given effect.to. ‘Puréuant to this
instruction, a list of emélayées uho-hava worked in
skilled‘grade ém césual basis_aﬁd had obtained femparary
status was pfapared for direct recruitment to thé 25%
quota available to Garpehters.- The applicantfs name

- was 5th in the list, a copy of uhich is at Annexure-II,
The_applicant was called for a trade test and intervigu_
for empaneI:ment in the skilled érade. Though ‘he was
at first declared succeésful in the trade test, a

a cérrigendum was issued on 16.12.1986 stating that

the applicant had faiied in the test. While steps were
in progreésvfor filling up of the‘reserved vacancies
~without absorbing the applicant, tﬁe applicant filed

‘BA 214/87 befqre this Tribun;l. Finding that there

has been soﬁa discrepancies in the result of the trade
test in respect of the applicant, OA 214/87 was disposed

of by this Tribunal by order dated 11,5.1988 (Annexure-III)
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directing thé respondents to hold oral test so far as
vthe applicant is concerned afresh in order to ascertain
“his fitness for empane%Zment Por the post of Gangman
(Carbenter). Though a trade test was conducted for the
appiicant pursuant to the above order on 23.6.1988, as

no order was given to him, the applicant filed OA K;1D1/89
praying that, direction may be given to absorb ﬁim as
Carpenter from the date on'uhich his immediate junior

was absorbed ragulériy as Carpenter. When that appli-
cation came up for admission on 13.3.1989 the learned
counsel appearing for tﬁe fespondents submitted that

~an order datéd 27.2.1989 has beeﬁ issued, posting the
applicant under Inspector of Works, Erode as Carpénter

in the scale of Rs,950-1500 (revised scale). Taking
noteof this submission; UAAK-101/89.uas closed. By

order dated 27.2.1989 the applicént was absorbsd as
Carpenter in the skilled grade, i.e. Rs.950-1500 and

he joined as Carpentar underlﬁha Inspector of Works,
Erode on 14.3.1989. While thé applicant was thus uﬁrking
as Carpeénter, skilled grade he came to know that the
impugned ﬁrdar dated 12.1.1990 reverting him as Gangman
has been\passad. In the said order at Annexure-VI, it
was stated fhat the applicant was reverted as Gangman

as per the directions of this;Tribunal,that Skilled
casual labourers who joined as Gangmen wers not sligible
to be considered for the>post of Skilled Artisans against

25% quota, and that this quota had to be filled by absorption
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of casual labourers oﬁly. As the absorption of the
applibant as Artisah Skilled Grade.was pursuant to the
orders of the Tribunal in DA 214/87, the impugned order
at Annexura;VI is illegal,vunjustified and amounts to
contembt bf_lau?ul or&ers of tﬁis Tribunal, As the
épplicant has all along been working in the skilled graﬁa
and as there is no direction from the Tribunal to revert
persons absorbed in the circumsténces as the applicant,
the impugned order is liable toc be quashed and set aside.
The applicant has thére?ore.approacﬁéd this Tribunal for

setting aside the impugned order.

3. The cantent;ons raised by the respondents in the
repiy stétement are as follows. That the casual labourers
working in the s%illed grade are eligible F0r selection
and absorption as regulér skilled Artisans against 25%
quata reserved as par paragraph 2512(2) of the Indian
Railuay Establishment Manual is aﬁmitted. Previously
even those who wsre absarbed as Gangman uere.also
considered eligible.Fnr reguiar absorption as skilled
Artizan against this 25% quota. As this practice

.was found to be not proper, it was decided to restrict
the benefit of the absorption directly as skilled Arti-
zans to Casual Labourers who opted to continﬁe as

casual labdurers rather than being absorbed as Gangman.

Though this restriction was challenged by Gangmen in a
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series 6? applications such as OA—ZSE/BB, é56/88, 261/88,
282/88, 385/88, 438/88, 248/88, 249/88, 233/88 and TA-
170/87, these applications were dismissed by this Tribunal
holdinglthat those casual.laboqrers whether skilled or
unskilled who had chosen to bevabsorbad as fegular Gangman
were not entitled to be considered for absorption as skilled
Artisan to the extent of 25% quota under‘baragraph 2512(2)
of the Indian Railuay Establiéhment ManUal.‘ While steps
were in proéress to ébsorb the.applicant as skilled Artisan
towards the 25% quota of reserved vacancies pursuant to the
direction in ..0A-214/87, the applicant was sbreeneg Por
absorption'askegﬁlar Gangaan énd was ampanel;ed so by
empanelment,liét of 25.1.%988, at Annexure-~-R1, .Pursuant to
this empanelﬁent the applicant was appointed as Gangman by
order dated 23.2;1988 at Annexure-=-R2, The applicént joined
as Gangman with a??acﬁfrem'1265.1988 and worked as such till
f4.3.1989.’ It uas\uhila the appiicanﬁ was wyorking as regulér
.Gangman, he was absorbsd as Skilled Artisan(Carpenter) as per
Annexure-IV order pursuant to which he joined aé Carpanter

on 15;3.1989. Annexure-IV order in raespect df,the absorption
of the applicant and one Shri KC Chami happened to be issued
under a mistakep notion.tﬁat‘they are'still working és

casual labéurers. Immediately therea?téf oﬁ 8.3.1989 and
10.3.1989 two prders were issued stating that the
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appointment would be subject to the outcome of the appli-
cations pending before this Tribqnaliregardiqg pasting

of Gangman aé Artisan against 25% of promotion quota.
Finding that the aﬁpﬁintmeht of the applicanﬁ and k.C.
Chami who had alfaady besnrregularly appcinﬁqd as Gangman,,
towards 25% of the quota Qnder paragraph 2512(2) of the
Indian Railuay‘Establishment Manual was irreqular, ths
impugned order at Amnexure-VI revé:ting the gpplicant

a
and[%iyilarix arder reverting Shri K.,C.Chami to the

parent cadre of Gangman werses issuad. Though Shri K,C.
vChami-?iiad 0A 173/89'chéllenging his reversion bonrder
dated 31.8.1990 this fribunal hz? disﬁissed the applica-
tion. The case of the applicéﬁt is identical with that

. therefore
of the said Chami and gé@bgpé’applicant is not entitled

to challenge_the impugned order. As the applicant uwas

erroneously appointed as 8S8killed Artisan while hs was
‘he .

working as regular Gangmaq%tjﬁfno right to challenge thas
I3 R '

impugned order at Annexure~VI by which the error has

been rectified. Therefore, the application is liable

to be dismissed.

4., The applicant has filed a rejoinder. It has been
averred in the_rejmindar that when the order at Annexura—
R1,‘empanelling the applicaht as Gangman was issued,

the applicant had e#p:assed his unwillingness to be
absorbed as Gangman and his prefersnce to continue as
Casual Mazdoor in the skilled grade. Along with his

ces?/=




-7

re joinder the applicant has produced a photo copy of
the request made by him on 18.4.1988 that he may be
allouved to continue as Casual Mazdoor instead of getting
absorbed as Gangman with endarsement of the Inspector of
Works and a true copy of the representation made by him
to the second respondent on 16.4.1988 at Annexure-NII
respectively .
~and VIIY, \ﬁpcording'to the applicant, even if the
respondents have created records showing that the appli-
cant was made to work as Gangman agaihst‘his uillingnéss
to be .so absorbed his right for absorption towards 25%

quota cannot be defeated, and therefore, he is.entitled

to have the impugned order quashad,

S. Ue have heard the arguments of the learned counsel
on eithef side and havé élso carefully pgrused the plea-
dings and dacuments. The undisputed facts in this case
are that the applicant was appointed aé Skilled Artisan
by order daﬁed 27.2.1989 at Anﬁexure-IU'and that the
impugned order at Annexure-Vl dated 12.1.1990 was issued
regerting him‘as Gangman, it‘ié uoriﬁwhile to quote the
Annexure-fv order dated 27.2;1989\and also the impugned
order. Ths oparative portion of Annexure-IV order dated
27.2.1989 reads as follows:

" The following Skilled Artizan Casual

 Labourers, who have been empanelled\Fo:
regular absorption as Skilled Artizan in
scale Rs,.350-1500 are absorbed as Skilled
Artizan in scale Rs.950-1500 in the cate-
gories mentiocned below and posted to the
station noted against each.

~

&0608/;
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S1.No. Name Working Posted
ER S/5hri_____ under To_._.
‘ Brick Layer in Scale Rs.950-1500
1. K.C.Chami ~ IOW/CAN  IO0W/CLT
Carpenter in scale Rs.950-1500
2, R.Rudramoorthy - IOW/TPT  IOW/ED"

The impugned order at Annsxure-VI reads as follous.

" SrisR.Rudramurthy, who has.been posted
as Carpenter skilled Gr.IIT in scale Rs.950-
1500 under IOW/ED against 25% quota reserved
for skilled casual labour vide this office
order No,J/P.407/1X/Engg. dt.27.2.89 and
also on conditions laid down in this office
memorandum even no. dt.8.,3.89, is reverted
to his parent cadre as gangman under PWI/TPT
with immegdiate effect. - V

This is as per the directions of CAT/

ERS, which while disposing off some cases,

held that skilled casual labour, who joined

as gangman are not eligible to be considered

for the posts of skilled artizans against

25% quota and this has to be filled from

skilled casual labour only. (Authority:

CAT/ERS OA: 214/87 & 101/89)"
R reading of Annexure-IV UUUld’give an impression that
the applicant was absorbed as Skilled Artizan while he
was a a 8killed Artizan Casual Labour. Though in Anne-
xure-VI it is stated that the reversion was as ﬁer
directions of the CAT/ERS, while disposing of soms
cases that Casual Labour who joined as Caggman are
not eligible to be considered for the post of Skilled
Artizan against 25% quota, it has not been stated in
~ the impugned order that the applicant before his absor-

ption as Skilled Artisan by Annexure~IV had opted to be

ees9/-
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absorbed as Gangman and has joined voluntarily as Gangman.
" The impugned order is nouw sought to be justified by the
respondents on the ground.that tﬁe applicant whils step
was in progreés for his absurption as Artizan Skilled
Grade was émpanelled as a regular Gangman by‘Anpexure-
Re1 order dated 25.1.1988, that he was appointed as
regular Gangman as per Anngxure—R.Z order dated 23.2.88,
.that he has joined as Gangman with effect from 13.5.1988
till 14.3.1989, and that, therefore as &: regularly
absorﬁed Ganghaﬁ he was not on tha date of issue of
Annexure-IV sntitled to be absorbed towards the 25%
reserved quoté, and that, thérefcra the AnnexuresVI
order was issued rightly to rectify the error committed
by the adhinistration in absqrﬁing the'applicant as
Skillad Artizan by Annexure-fV ordér;‘ The applicant haé
in his rejoinder stated that, when he uasvsought'to be

- empanelled as a Gangman vide Annexure-R.1 order, he
submitted to the‘second respondent his unuillingnass

to be so-empanelle¢, and that uhgn he was compelled

ﬁy the Inspactoriof Works to go to the Gang, Vée had
submitted a request to him to papmit him to;remgin in
the category of Carpentervinstaad of sending him to the
gang. The applicant haé producedva photo copy of the
request submitted by him to the Inspector o?.Uorks:uith
the endorsément of the I0W, that it was received by him
on 18.4.1988 WMm%xmmxxnxn%Fxxkas Annexure-YII, ‘A copy

v

of the submission made by the applicant to the Senior
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Divisional Personnsl Officer, Palghaf inviting his atten-
tion to the case which was then pending before the Central
Admihistrative Tribunai, Madras Bench regarding.the fesuit

of the trads test ana expressing his pqefgrénca to continue
as Casual Labéur.(Carpanter) to being empanelled as Gangman
without prejddice to his rights as claimed in the appli-
céfioé before the Madras Bench had been prodﬁced‘as Annaxure-
VIII. An additional counter affidavit was filed on behalf

of tée fespondents in thch the sgcond respondent has

ava;rad that when the Inspector of Works, Tiruppafhur

he said that it ::
was specifically asked about the Annexure-VII: letger/ -

was not received by him, but has étated that tée signature
'in Annexure-VII was his, énd that‘the circumstaﬁcas_under.
which the signature happenéd to be thete was not explained.
It has aiso been stated tﬁat the latters Annexure—VII and
VIII were not seen reqeived in the office. The applicant
has prbducad the original copy of Annexufe-UII'bearing

the signaturg of the Inspéctor of ubrks. Hq has also
'produced the postal acknouiedgemant.shouing the racgipt
uf‘the Annexure-VI1I letter in the office of the sscond
respondant, Therefore, the aygtmpnt in the additional
feply stétement that the Annexure-VII and VIII submitted

by the applicant expressing his unuillingness to ba

absorbed as a Gangman and hi8 preference to continus

- Carpenter '
as Casual Labour/was ot seen . received in the office
\%

cannot be accepted as true. In OA 214/87 the applicant

had challenged the result of the trade test in which he

{‘,\:\/ A 00011/""



was said to be not qualified in the Viva-voce and ‘prayed’

that he slould be directed to.be appointed as Carpentar.
This Tribunal had in the order dated 5.5.,1988 at Anne-
,xure-III directed tha respondents toAcqnduct a wviva-voce
test afresh in the case of the applicant within a period
of one month from the date of receipt of thét order.,

It was within 20 days of this order at Annexure-IIT that
the Annexure-R.1 order empanalling the applicant as
regular Gangman was issued. In response to this order
the applicant has in Annaxure-VIi and’VIII latpérs expre-
séing his unwillingness to be absorbed as Gangman and

his preférence to continue as Casual Labour (Carpenter).
The trade test pursuant to the order in OA 214/87 was
held on 23.6.1988. Since the respondenté did ndtyébsorb
him as Carpenter skilled grade, the applicant filed OA
K-101/89 for a direction to appoint him as Carpenter.
This’application was disposéd of by tHis'Tribunal on

the basis of the suﬁmission of the learned counsel for
the Railways that the second respondent had issued orders
on 27.2,1989 posting the applicant as Carpenter in the
Qcale of Rs.950-5500 under the Inépector‘o? Works, Erode.
From what is stated above, it'is seen that the applicant
has all along been fighting for his regular absorption
as Skilled Carpenter in thé 25% geserved quota, and that
he had opted to continue as a Casuwal Labour tiil he is :
so absorbed. While so even if the respondents have

compelled tha applicant to work ds '~ Gangmap and even
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if thé applicant had worked és‘Gangman as is sought
to be established by the muster sheet, Annexure-R,3
that cannot prejudice the claim of the'applicant to be
absorbed towards the 25% quota in thé skilled grade

because hehss naot voluntarily joined as Gangman .ofi being

_empanelled by Annexure-R.1 as he ﬁascategorically expre-

ssed his unwillingnezss to be so smpanelled inlAnnexufef
VII and VIII, The case of K.C.Chami mentioned\in the
feply statement of the respondantsAstaﬁd on a diffarent
footing. In that case there was nothing to_shgu that
Cham; had expressed his uﬁuillingnsss.tc be emﬁanellad

as Gangman on the ather.hénd it was brought out in that
base‘that Chami had joined as a éangman uithout any
protest. Therefqre, the cﬁntantion of the respondents
that the case af the applicant iS’idenﬁical with that

of Shri KC Chami cannot be accepted.. The attempt of

the respondents to defeat the claim éf'the applicant

;for absorption as ékil;ed Carpenter towards the 25%
reserved quota by empanelling him as a Gangman against
his wish and option as expressed in Rnnaxﬁre;VIi and VIII
cannot be allowed to‘stand in the circumsténces explained
above. Hence, we are of the view that the applicént has
a2 legitimate grievance which is to be redressed in this

application.

6. - In tﬁe‘copééactus of facts and'circumstances,‘

we allow the application and set agide the impugned
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ek ,
order Annexure-VI and dirsct the respondents to allouw
W _

the applicant to continue as Skilled Artizan (Carpenter)
on the basis of his appointment in that grade by

Annexure-IV order. There is no order as to costs.
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(A.V.HARIDASAN) (5.P.MUKERII)
JUDICIAL MEMBER ~ VICE CHAIRMAN

10.6.1991



