Central Administrative Tribunal

Ernakulam Bench

Dated Tuesday the 6th February 1990,
Present:

Hon'ble Shri A.V. Haridasan, Member (Judicial)

ORIGINAL APPLICATION: 79/89

E. Krishnan Kutty Menon ‘ ';.the applicaht
Versus

General Manager,
Southern Railuway, _
Madras .«e18t respondent

Divisiomal Manager,
Southern Railway, : v :
Trivandrum ‘ : ‘ «+2nd respondent

Permanent Way Inspector
Southern Railuay,

Kottayam . _ee3rd rsspondent
Shri S.K. Thampi, Advocate . .sappeared for the
' applicant
Mrs. Sumathi Dandapani, Advocate .sappeared for the
' respondents
JUDGRENT

The grievance of the applicant, an ex-railuay.
employeé who retired ?foh service on 31.1.1988 in this
application filed on 23.12.88 is that the respondents have
wrongly clasified the Gate in which he was working aé
Gate Keepsr as 'C' and have consequently denied him &&
| Hﬁ?ﬁg Ovér Time Allowance For.a pefiqd from 13;1.77 to

31.1.1988. The applicant prays that the respondents mmy
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be directed to correct that error and also .be directed
to pay the applicant Rs.10,363/~- being the total amount
due to him by way of Over Time Allowance (OTA for short).
It ié averred in the application %hat the Gate in uwhich

he was working, as gate keeper was frequented by the

‘vehicles coming on the —road and also by trains caming

on the railuay track, making it necessary for hig to be
on duty withgut rest for 12 hours a day. The case of

the applicant is that, had thé gate, where he was uworking
been not reclassified as 'C' he would have been entitled

to OTA and that the'wroﬁg classification was the reason

for the denial of legitimate remuneration to the appli-

cant, and that the respondents have to make good tﬁe
loss caused to him. It is also averred in the appli-
cation that he had made representations to the concerned
authorities which did not prove to be of any avaii and

that he was constrained to make this application.

2. To explain the delay caused to file this appli-
cation the applicaht stated that he had been in indi-
gent situation so that he could not approach this
Tribunal earlier and it is also stated that no applica-
tion ofbany sort was filed‘or is pending before any

forum on this cause of action.

3. The applicaticn is resisted by the respondents.
It has been averred in the reply -filed on behalf of the

respondents that for being entitled to claim OTA, a

~railuay employee must have been required to work over

QQ,/////////////’ , veed/=



-3=

and above fegular‘rosted hours, and that in case an
employee is classified as Essentially Intermittent

,(EI ?Qr shorﬁ) normal hours of work being 12 hqurs-

a day the applicant who was classified as EI having
admittedly not performed work on any day for more than
12 hours he has not entitled For_UTA'at all{ Regarding
the claséi?ication as Essentialiy Intermittent, conti-
nuous etc; praQisions are made in the rules viz,
Railway servants Hours oF.E@ployment Regulations framed
under Chapter VI-A of the Indian Raiiuay Act, 1890.
Rule 3 of Section 111 framed by the Central Government
invexercise of fhe powers conferred by sub-sectiaon (1)
of‘Sgction 71=C of the Act 9 of 1890, confers poueré

on .an officer not below the rank of a Senior Scale
Officer to classify the railuay ampldyae as intensive
or essentially intermittentvetc. _uithin the meaning

of Section 71-A., In rule 4 pﬁovisions are made for
appeal over the decisicﬁsvof_the Regional Labour Commi-
séioner in this matter and period prascribed for filing
such appeal ié 30 days fraom the date of decision of the
Regioﬁal Labour Commissionef. It is not aisputed tﬁat
éhe épplic;;t was classified as Essentially Intermitteﬁt;
Until the day ofvhis'retirement the applicant has not
made any complaint ﬁhatlhe has been wrongly classified
as Essentialiy.intermittenﬁ taking reecourse ta.provisions
Pof'appeal contained in rule 4, It is not on the basis

t

of the class of Gate in which the Gateman is working,
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that Over Time Allouanﬁe is paid. It is on the basis

of classification of employee as Essentially Intermi-
ttent, Continuous etc. In the classification of
employee into essentially intermittent and other cate~
gories the class of gate in which the Gate Keeper is
working may have some bearing. But it is the classi-
fication of emplbyees that matters for entitlement to
Over Time Allowance. Since the applicaht has been
classified as Essentially intermittent way back in 1876 and
or even prior to that and sincg no appeal had been filed
against such classification, I am of the view that the
complaint of:the applicant at this stage more than a
decadejafter his retifement,is quite stale and that it

cannot be sustained before any legal forum,

4. In the reply statement filed Sy the respondents
it has been averred that the applicant along Qith 11
other persons had made a claim for OTA bé?ore the Labour
Court 'in the year‘1983lin'CP 205/83 on the file of
Labour Court, Ernakulam and that aﬁplication had been
hismissed and that the claih in this application is
therefore barred by the principles of resjudicata. The
Féét that the applicant along with 11 others héa filed

a claim petition before the Labour Court for OTA is not
‘disputed. But mhét is stated in the rejoinder is that

the cause of action was not strictly fhe same, But anyway

the question whether the applicant was entitled for OTA
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or not was agitated before the Labour Court and the
Labour Court dismissed that claim. The applicant

has not pursued the matter any further. The statement
of the applicant that no petition of any sort had ever
beén Piled ih this regard before any Court or Tfibunal,

fherefore, amounts to suppression of material facts.

S ¥n the facts and circumstances of the case
and the documents placed before me, I am convinced
that the applicant has no legitimate grievance. There-

fore, the application is dismissed.

6. There is no order as to costs.

(A.V.HARIDASAN)
JUDICIAL MEMBER
6.2.1990
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL .

: _ ERNAKULAM
RA No.44/90 o.a wno 79/B9 o I
' ~ TOAX XN < .—Jgg//
| DATE OF DECISION__7~6=1991
E Krishnankutty Menon o
' a : — Applicant (g,/

erSK Tampl : _AdwxamfmtheApmmmu(Q////
| - Versus _ ' ,

q%neral fMenager, Southern
Railuay, Madras & others

Respondent (s)

frs Sumathi Dandapani

___Advocate for the Respondent (s) _1-3
CORAM:

The Hon'ble Mr. AV Haridasan, Judicial Member.
Thoe HORIBIMK

~Whether Reporters of local papers may be allowed to see the Judgement? 7‘4
To be.referred to the Reporter or not? )

Whether their: Lordships wish to see the fair copy of the Judgement? TAVS o . ‘
To be circulated to all Benches of the Tribunal ? /\/\\»
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JUDGEMENT -

The applioant whose application for recovery of DVQrFime A
allouwance élleged to be wrongly denied to him was dismisséd by this
-~ Tribunal by the oraer dated 6.2.30; has Fil%d this reuiéy applicaiion
praying that for the reaéons mehtioned in the gpﬁlication,.the order
- may be révieued and the original’applicétion may be a}loued. Though
the revieu applicationvpis posted Fdf;heafing_befofe the Bench to;day,‘
neither applican@iﬁbr'his chnsel is present. .Neveftheless, I have
gone #hrough the revieu app;icatién,.fhe order pés5§d>0n‘the origiﬁal
appllcatlon and the coﬂnected p pers. THough.an anxious search was .

there is
made to find out whether[gny error apparent on the face of the records

~

in' the 5eéision arrived at in the original application, I could




-
see noie. The applicant appears to challenge the merit
of the . finding.: Xbexopebieotien on the basis of some

logic uhich'he put-forth in the original application

had _ : S
and /eventually lost.  In La: revieu application, the

applicant is not entitled to reagitate the guestion$§

which have been considered and decided in the final

order. It appears that the revieu applicant has

misunderstood the stétement in the order on the original
applicainn that the ééplicant cannot put~forth a ciaim
after a decade and after his retirement to meén.that

the applicanf rétifed a decade ago.' I would like to

make it clear that I never meant that'the épplicahf
retifed a decade ago.’ I only meant that the claim related
to a period more than a decade eariier than the date of
thé applibation. On. a careful scrutiny of the records,

I am convinced that there is absolutely no ground to
reQieu the order. Hehce,>the review application is

gismissed.,.

2 | There will ‘be no order as to cost

(AV Haridasan)
Judicial FMember
76491 '




