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HON'BLE MR. GEORGE PARACKEN, JUDICIAL MEMBER

HON'BLE DR K.S.SUGATHAN, ADMINISTRATIVE MEMBER |

| Q.A24/2008 |

P.Gopalakrishnan. , ‘
S.P.M Thondankulangura PO, ’
Alappuzna -688513.

Reoldnng at “Music Dale”

Arya North P.O., L\iappu,_ha -688 542

et

2 V. Joseph Stanvlev
QA., O'o updt Of Post Offices,
Alappuz_ha Division,
Residing at "Genova”, \/attaval
Thiruvambady P.O.,
Alappuzha-688 5)02

3 A.J.ueeja Rose,f,
Accountant H.P.C., '
Alappuzna, residing at Thekkepalackal House,
Kattoor, Kalavoor, Alappuzha Dististrict. ki

4 Joseph Xavier, '
Accountant H.P.O., Chcrthalﬂ
Residing at Kocneekaran \/eeou
Thumboli, A!appuzna

P.K. Sajilakumari.
Accountant, O/a.Sr.Supdt. Of Post Offices,
Konam On,
esiding.at Visakh, East Kallada
Ko“ﬁm 691 '*O”

)

6 K. Javapxakash i - | ‘
AP M. ,Ancnunt"‘ o!!am H.P.O. - ‘ : |
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'.\/..R.Vijayak-u-mar,j: a

‘residing at Prasanthy :
- Kannimal Nagar, H. ’\o 40 Kavanad

Kollam-3. :

R Raijiasree, S L
O.A. ,-O/o Sr. Su"dt of Post Oﬁ'cm,
Kollam Division, ;.

residing at “Revathy”,

Mundakkal North, Kollam-1.

‘Geethakumari R

Accountant. Kollam H.P.O.,

_residing at Sree Ganesh, Thempra \/aya.
;Karlkoae—691 005. o .

Vaisala. L,

S.P.M., »ﬂ“y\'anaf*u Kollam, .

residing at’ Flavila Veedu,
Adichanallur-691 573.

L.Javasree,

Accountant, Kayamkulam H.P.O.,

-residing at Harisree,

Behind K. S R:T.C. Stand Harmpad

V.Suresh Kumar :

S:P.M., Chettikulangara Ma‘ee‘.:kkara On,
residing at ammoottil Tharayil,
S.V.Ward,-Kayamkulam..

S.Sarala Déw Kuniamm'a |
0.A., Oflc.Supdt. of Poct Offices,

‘aveiikkara Dn,
. residing at- Kottakkal Mannar P. O

'

Radhamma M K.

Accountant,

Oio. Supdt. of Post Offices,
-Mavelikkara Dn,

residing at N’uzhancodxl puthan Veedu,

Kurathikad, Thekkekﬁara P. O

-Mavelikkara-690 107

(

“K_.Krishna Kumar.,
O.A., Olo.Supdt. of Post Ofﬂ"‘eo
-Pathanamthuta D,

Residing at Puthanoa:mbtl House
Vanchithra, Kozhencbnn, P.O. 689 C41

K Chandra Babu.

Poctal Assistant, Adcor H.P.O.
residing at Sarangi, iMeloode P.O.,
Adoor — 691 523. .

% ]
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Assnstant/bystem Administrator,

Ole. Supdt. of Post Offices, :
Thiruvaila On, Thiruvaila-689 101
residing at Vijaya Vllasom Kotta P.O.,
Karackad-689 504.

Gouri bankar P,

Postal Assistan t, KaCa“antbara
Ernakuiam — 682 020.

residing at 35/2523 A, Kalyan, |
Santhipuram Road, Pal°nvqttom
Kochi — 682 075

P.Surendran,

Accountant, K*nprappally H. P Q.

Residing at Gouri Sankaram ‘
Kodungoor,

Vazhoor P.0O.-686 ‘"\04 . ... Applicants

By Advocate Mr.B Manimohan

10

Vis.

Union of India represented by its
Secretary, '

Ministry of Commumcat;on and LT.
New Delhi. T :

The Director General of Posts, "

epartment of Posts Dak Bhavan
New Deihi-110 001

The Chief Post Master General

Kerala Circle, Tr'vandrum

The Post Master Geenral, - o
Central Region, Kochi-682 018, |

The Superintendent of Post Offices.
!a'mu’ha On, A.appuzha

Sr. Superintendent of Post Offces

Kellam D, Kellam.
L

The Superintendent?of Post Offices,
Maveclikiara Dn, Mayelikkara.

The Superintendentlof Post Offices.
Pathanamthitta Dn., Pathana mth tta

The Superintendentiof—Post Ofﬂceé,
Thiruvalla Bn, Thiruvalla.

Sr.Supcrintendent of Post Offices.,
Ernakulam Dn, Kochi-€682 011,

OA 24/0¢g”



11

By Advocate Mr.P.S. Biju ACGSC

CA 35/2008

1

By Advocate Mr.M.R.Harifaj

N

- Accountant, H.P.O.,

Superintendent of Post Offices,
Changanacherry Dn,
bnanganacnerry |

Sunny Thomas,
SPM, Karimkunnam,
Thodupuzha. ' '
Residing at Edapazhathrl House
Purapuzha, Tbodupuzha

Mr.K.P.Zacharia, SPM, Kumali, -

" residing at Kembithara, - .

Kumaii P.O., ldukki;

G.Sunil, Postal Ass:stant (TBOP)
Kattappana H.P.C.; .

residing at M.G. 1v1anohiram, o
Kallar P.O., Tookupatam, ldukki.

Jose Dominic,

Thodupuzha, residing at C2, :
Postal Quarters, Thodupuzha. ... Applicants.

Vis

R e

Union of India represented by

the Sec etaxyto the Government of India
Winistry of Communications, : o,
Department of POSta New Delht

The Chicf Post-ma ;ter General.
Kerala Circle, Thiruvana nthapdram T

- The Superintendent of Post Of‘oes

{dukki Division, Thqdupuzha ... Respendents

By Advocate Mrs Mini R Menon ACGSC

OA No.53/2008

1
1
i

1

t
N Velayudham .
Acccuntant, Th\'”aud HPO
Fin 655 014.

residing at Priva Raah,
Parassala P.O. €9% 202

M.L.Sreelatha

.. Respondents.

OA 24/04
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y -

Sub Post Master, Cotton Hill P O, .
residing at Harisree, Vivekananda Lane,
Karamana, Tmruvananma'puram-z

M.R.Rajalakshmi Ammal, |

Postal Assistant, Thycaud HPO
Trivandrum-695 014 -

residing at T.C.No0.24/614, House NofG4
Elankom Nagar, Thycaud P Q. !
Trivandrum,

N.Ajithakumari,

Postal Assistant, Vattiyeerkavu PO
residing at Chaithanya, Mannamooia,
Peroorkada 695 005.

T.G.Prasannakumati

O.A., Postal StoresiDepot,
Trivandrum-695 023.. _
residing at T.C.2/2139/1, AN/48,
Viswavihar, T.P.S.Road, Pattom.
Trivandrum -4,

Susan Cherian. : .
Deostal Assistant, Mavelikkara HPO
residing at Kakkamparambil

Punnamood, Mavelikkara-690 101. . ...Applicants
By Advocate Mr.B Manimohan
Vis

Union of lndla representegd bv

Secrctary, Ministry of Communications & I.T.,
New Deihi ' ' :

The Director General of Posts -
Department of Posts, .
Dak Bh avan, Now Dﬂ‘hl-? 10 001,

The Chief Post Ma,:ter General
Kerala Circle. Trivandrum

Superintendent of Post Cffices
Thiruvananthapuram Scuth Division
Thiruvananthapuram

Superintendent of Post Offices - \
Mavelikdara Rivision, Mavelikkara. ... Respondents

By Advocate Mr.TPM Ibrahim Khan SCGSC

VijavanP . Pakarath - .
nﬁ‘izlthtlﬂﬁ Evocntrvo Mani CU HDO

[SAVAR i

OA 24/0§
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Manjeri 676 121, Malapuram.,

Residing at “Pakarath Housc', '
Pookolathur, Puipatta FO, ilanjeri. -

S > B

2 - C Ambika, .
Office Assistant (TROP),
Ofo.the Superintendenti of Post Zoffices,
Manieri Division, Manjeri, residing at
“Pranavam', Kariklad, Trikk alangede PO,
iiaiapuram District. - :

3 V.S.Roy ' o _ :
Accountant {TBOP), . ) o '
Postal Divisional Office, anjeri -

Residing at “Vettathu House”,
Pandikkad Post, Malapuram Dutrzct

‘, )

4 . K.P.Mini N

' L.Sq. Postal Assistant,i
Tenhipa am Post ﬁff'ﬂ@ i\ﬁa|3npnr
residing at “Anjaii”, Tenmpalam
Malapuram District Pin;673 636.

5 L Mohammed - ;
Sub Postmaster (BCR)
Tenhipalam Post Office, Malapuram
residing at Pailiyii House, Peruvaliur Post,
Via Kondoti, Malapuraim District. . ... Appiicants

By Advocate Mr.Shafik M.A.°

Vis o
1 Union of India represented by
et’*ry/D:rcc*or General,
Dopartment of Posts, Dak Bhavan
Sansad Marg, New Deihi.

2 The Chief Postmaster;General-._
Kerala Circle, T"ivandrum—33 ‘

3 . The Assistant D|rectori(Rectt)
Clo Chicf Postmaster f‘encral ‘
Kerala Circle, Trlvanurum ' ... Respondents

By Advocate NMr.George Josenh AQGSC
OA 70/2008

A Muralidharan ‘

Sub Postimaster, Va!anchﬂra Post Ofﬁce
Tvrur r\lwn — 67C E"’)

residing at “Sathya \/ﬂas ,
Thiruvegappura PO, _ , :
Palakkad 679 304. T C App!ica'gt

4
N ?
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By Advocate Mr.Shafik M.A ¢

3

Vis. ; 4
Union of India reores'ent'ed by
Sccreta ry/Dxrector (‘c’n al
Department of Posts; Dak Bnavat
Sansad Marg, New Dglhi

v

The Chief Postmasterf General. -

Kerala Circle, Trivandrum

The Superintendent of Post Offices
Tirur Division, Tirur — 676 104. .~ ... Respondents

By AdVOCh(E M, gwgz Ja&{% Aegse

1

OA 73/2008

Sri MSalahudeen .
LSG Postal Assistant; Panoor .-
residing at “Phoenix”, PO Elangat,
Via Panoor, Kannur Q|strlct~_610 692.

Sri M Nqordeen

Accountant (TBOP), .

Head Post Office, Thalasscn

residing at “Hisham Manazil", . '

PO Kottavamfbavsl Via Pathaydkuwnu

Kannur-670 691. ¢ ... Applicants

-

By Advocate Mr.Shafik M.A

V/s. :
1 Union of India represented by
Qecrctary/Dlrector General, .
Department of Posts, Dak Bhavan,
Sansad Marg, New Delhi = ‘
2 The Chief Postmaster General, :
Kerala Circle, Trivandrum-33. . Respc}ndents
By Advocate Mr.Subhash Syriac | :
OA 77/2008 ﬁ
1 K.J.Dolima ; o
Assistant Postmaster (Accoums)(O‘fcnatma)
Kannur Head Post Office, Kannur
residing at “Aramam”, Alavil PO, Kannur.
2 G.Sivaprasad, - | ' ‘

Sub Post Master (LSG), K"ttryam :
Koltam Division, residing at nftam,,,naz.myam
Divya Nagar 65. Pattathanam Kollam. Aophcants

Bv Advocate Mr.Shafik M. A
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Vis.
1 Union of India reoresented by"
Director .General,; Department of Posts,

Dak Bhavan, Sansad Marg ‘New Deihi

2 The Chief Postmaste* General, f
Kerala Circle, Trivandrum-33.

3 The Superintendent. of Post Offices, :
Kannur Division, .\annw 6/0 OO 1, P

4 The Superintendent of Post"Oﬁ"ces
Kellam Divisicn, Kollam 691 001 . Respondents

8v Advocate Mr.Thomas;Mathewquiimoottif - S

Smt .Rachel Varughese, ' ' CoL
Assistant Post Master (Accounts), .
Thiruvail Head Post Office, Thiruvall,
Residing at "Pallttutharayil House”, ' .
Pullad, Thiruvalla. e . , - ... Applicant

i

Bv Advocate iMr.Shafik M A.

!

I Union of India represented by
Secretary/Director General,
Department of Poists Dak Bhavan,
Sansad Marg, I\e‘{Deiht

Vis.

2 The Chief r’osi:master General
Kerala Cricle, Tnvandmm

3 The Sunenntendent of Post Offces
Thiruvalla Di vision, ' . -
Thiruvaila 689 101; ‘ . ... Respondents

By Advocate Mr.Sunil Jose ACGSC -

OA 83/2908

1 G Ravikumar ; - .
Public Relations Inspector(Postal),
f\nnnl’sl Dn:t (‘\fﬁcc

Thiruvananthapuram.

N

Shaji S.Rajan
Office A"”'st i

Office of the S lorr
Superintendent of Fsost Ofﬂcm

OA 24/
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- 0QA 24/08 & connected cases
ruvananthapuram North Division
ruvananthapuram . - = . ... Applicants

—_—
i
Thi
Tt

\

i

By Advocate Mr.C.B.Sree Kumar !
Vis
1 The Union of India 'i*epresented by its \

Secretary, Ministry of Communicaticn and £.T.,
New Deihi. - ‘

2 The Chief Postmaster Genéral ‘
Kerala Circ!e, 'Thiru}aananthapuram
3 The Senior Supdit. O’f Post Offices

N

Thiruvananthapuram Nerth Division
Thiruvananthapurani . \ ... Respondents

By Advocate Mr. TPM Ibratiim Khan SCGSC -

r o {
. 1

B

1
These applications havirﬁé been. finally heard .on 9.7.2008, the Tribunal on
2.9.2008 delivered the followdng: T
1 ORDER
HON'BLE RiR. GEORGE? PARACKERN, J,U.DI‘C!AL MEMBER .

'l
!

These O.As are id&ntical in nature and therefore, they are disposed of by
) ) . ) .
this common order.

2. Brief facts of the case are that the applicants are General Line .officials in

the Department of Post. -All of them are é_aﬁdidates for the Limited Departmental

Competitive Examination:for prom‘of_i'o‘n to the cadre of Postal Services Group B

for the accumulated vacancies for the period 2003-06 which was scheduled to be

held on 16" and 17" of Februa‘r"y., 2008. Their grievance is that the Chief PMG

vide his letter No.Rec:ttMO-G ‘dated 19.11.2007 intimated the respective

Superintendent of Post O{ﬁceé that he application received from these
\ :

applicants for admission to the above mentioned examination have been rejected

on the ground that they.are not in Lower Selection Grade (LSG for short) with

five years service as on 1.1,2006.

1
1
b
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3. According | to 'zhé ' Departnient of  Posts, - Postal
Su'w ntendant/Postmasters .'r& roup 3 ,\ecru thient Rules, 1987 (Annexure A—2 in
O.A.24/’2008), theinéthod.cn‘ rec’ru%tmen% t‘o t,i*i@cadre of Postal Services
Group'®t' i “i::.}‘f sremotion”. ZA’94% oi‘ '.:iie:‘fpost'é is filled up by promotion from
among& ihn OfﬂC"rS holding t e po sr d‘fiinspector, Post Offices and Inspector,
Railway hails vith 5 vears reéuiér s'ér-i-'ii:é i'n the scale of Rs.16840-2900 including
sorvice in the scale of Rs. 2000 3200 if. dnv or equw alent: failing which with 8
years regular service in the scaie.or 35.1400 2200 or above or equivalent. The

!

remaining 6% is filled by prohiotion from amongst the General Line officials by

means of Depai*tnneniai Compe-titive Examination amongst the officers belonging
to the Hicher Selection (:rade(HSG for short) | in the ‘scale of Rs 4000-3200,
HSG !l in the scale of Rs. 1640- '“00 n.id Lower oelection Grade (LSG for short)
in the scale of Rs.1400- 230(‘ \f.ti* S, ve'u gular service in either or all the 3
cacdres tcgether. In the present case, all the appi"icants are aspiring for
promotion under the said 6% Guota.‘ Sonne of them areiHSG Il promoted under
the Biennial Cadre Review scneme iBCR scheme for snoﬁ) and others are LSG

promoted under the Time Bound One- P.omot on (TBOP ~ior short ) scheme. The

submission of the counsei for apoiicants in O.A. 74’2008 Shri B Mani Mohan and

N

dopind by the counsel in cher O.As is that vith the in_troduction of the TBOP

and BCR schemes, the a‘fbresaici provisions of the recruitment rules have

become ‘iiGiO""mt and non upb.ctionai -, According to the TBOPRP scheme
{ - .
'

introduced fromi 30.11. “9&3 all Postai Assisténts.haviﬁg 16 years of regular
service have been promozed as LSG a'id their nay has been fixed under FR 22
(1)a)(1) which governs ;;-r:omo‘tion_ Prior to the introduction of the TBuP
schema, 1/3° g:»i’cn*iotions%'to LSG .were made on the basis of a competitive
examination of the Postal ¥ Assistants: \"“"i 10 years service and 2/3" promotions

£

to LSG were made on t%-:we bosis of seniority-cum-fitness.  Since the Postal

3
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Assistants with 16. years service have been promoted as LSG under the TBOP
scheme, the 1/3 promotlon used to be made on the basis of competitive
examination have come to an end . @S No one was leﬂ for such examinations.
Again, in order to assure:at Ieast,2 promotions to every Postal Assistants, those
Postal Assistants who vhav_e beén granted promotion under the TBOP scheme
were again grantéd prorriotiori aﬁer completion of 26 years to the grade of HSG
Il under the BCR lschemzre and‘ their pay have been fixed under FR 22(1)(a)(1).
Such HSG Il officials v\;ere also given promotion as HSG | on the basis of
seniority. The contention of';ﬁe'applicants is that since they were given the
scale of LSG and HSG t unldrer the TBOP/BCR schemes, they have been
treated as LSG promoted in 'terms -of the Recrwtment Rules of 1987 (supra).
They have also subm|tted that the respondents have been permitting LSG —
HSG personnel under the TBOP/BCR schemes in the prewous years since 1980,
1991, 1992, 1993, 1994, 1895, 1986, 1997, 1998,_?2000 and 2001 to 2002 to
appear in the similar Lin%ited Depo'mﬁental Exar11inaifion held in those years and
some of the applic‘ants,’in these‘ O.A themselves were permitted to appear in
those examinations. .;,They hav‘e‘! therefore, submit;éd that the denial of
opportunitv to them to’iappear' in the, prooosed examination for filling up the
accumulated vacancae's for the years 2007 06 is arbitrary and dlscnmmatory
They have also produced Annexure A~16 letter 'dated 12.5.2003 inviting
applications for the combmed Postal Assistants Group B Examinations for the
vacancies'2001-02 in w{ﬁioh the following eligibility condition has been prescribed
for the General Line of-:;ﬁcia!s and on the ba'siis of which some of the applicants
were participated in‘the ;examination:‘ '
"General iine officials helonging to Higher Selection Grade I, Higher
Selection Gradé i, and Lower Selection Grade workmg in Post
Offices/Divisional offices with 5 years of regular service in either or all
the cadres together and have .a satisfactory record of work, conduct,
character are cligible to appear forthe examination.”

The applicants have further stated that for the 2007 examination for the

A
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vacancies of 2003-2006, ekactly-similaf.r)otiﬁcation (Annexure A-17) dated
L | ,’ .
3.5.2007 has been issued {and there is no justification for the respondents to

deny the Oppo‘nunity to applgéants to participate in thie said examination.

4. Counsel for the applicants have relied upon a number of orders of the

various Benches of this Triéunla!‘ Higﬁ Gourts and the Apex Court. .The Madras
Bench of this Tribunal in its;ofder datec-l‘"‘|9.3.2004 in O.A.679/2003 — K Perumal |
& ancther v. Unien of inc‘iié and others (Annexure A~21;) held that the TBOP
and BCR schemes are :.promotions .cjorresponding to.. LSG and HSG I
respectively and they canfiot be treated as mere financial upgradation. The

operative part of the said order as unde'r:v "

“On going through the facts, we-do not subscribe to this
reply of the respondents. ~As mentioned earlier, in all
correspondence and fetters issued by the respondents from 1991
to 1993 it has been specifically mentioned that OTBO/BCR are
promotions and they correspond to LSG and HSG |I. There was
not even a whisper as to the fact that the so called promotions
were only financial upgradations. VVhat we can infer now is that
the. responrdents have-invented the term ‘financial upgradations’
nows and want to apply this term in retrospect in respect of the
promotions given to the applicants way back in 1991. In-our
opinicn, such actions on the part of the respondents is totally illegal
and is incorrect. . They cannot change the nomenclature, viz.
‘promotions' and.deny the consequential benefits after a lapse of
11 years and tha tco without putting the applicants on notice. ltis
now well settled that in matters relating to seniority settled issues
should not be disturbed/distorted after'a long lapse of time. When
the respondents gave:the date of nremetions to the HSG Il in the
year 1592, the applicants have a legitimate expectation which they
have been nurturing since 1982, Now that the settled position
cannct be unsettled in the year 2002 and without assigning any
reasons and the contenfion of the respondents that the promotions
given earlier areto be construed only as financial upgradations, in
our considered view cannot- be acceptéd as the same |is
unreasonable and such an argument goes -against the letter and
spirit of the communications issued by the respondents themselves
from 1991 to 1983, Therefore, this argument put forward by the
respondents has to fail.” ~

The aforesaid order was?u.pheld by.the Hi.gh’(.)ourt of Madras vide judgment

dated 24.9.2004.in W.F’_’-‘No.27062/200.4 of the W.P.M.P.N0.328561/2004| -

' {
1
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0

- Union of lndia}and others v. K Perumal & otheré. The said judgment reads
as under:

“This is -an unreasonable case ﬂed by the Union of India
challenging the order of the Tribunal, in which, the Tribunal had held

that promotion to the post of*HSG-iI can be given oniy in accordance
with Recru:tment Rules ' x

2. The Iearned counsel for the petmoners submitted that such
notional promoizons are given cnly to aveid stagnation in the lower
post. But, when it is admitted that promotion to the post of HSG-Ii
can be given on!y according to the Recruitment Rules, the notional
premoticns also should be dene only accerding to the Recruitment
Rules. - Any deviation by vy of administration orders cannot be
sustained. So, the Tribunal is correct in setting aside the impugned
order, in which:notional prorhotions have to be given on the basis of
the conditions mentioned in the impugned order.”

i

5. The Chahdigarh ii'gnch of this Tribunal in O.A.715/2004 dated 18.4.2006 -

Bishan Das Sharma 21 others v. -Union' o‘f lndia- & others — and connected

cases, followmq the orqer of the Madras Bench in Perumal's case as upheld by

the Madras quh Court (supra) held as under:

“Therefore, keemnq in view this a,spect of the case, we dispose of
these OAs wh while apop’“mg the decision rendered by Chennai Bench
of the Tribunal'in K Perumai (supra) which was further upheld by the
Madras High Court in which it was held that the BCR and 1L.SG are
promotions and not mere financial upgradations.  Therefore,
impugned orders whereby seniority of some of the applicants have
been disturbed are hereby quashed alongwith impugned orders
issued by the: respendents debarring some of the applicants to
appear in the. competitive examination, where the departmental
results have been’ declared, respondents are directed to send detail
marks thereof to concerned applicants without any delay.”

:
1

6. Mr Mam Mohan (earneﬂ counsel for the apphcants has argued that the
1udqment of the M'zdras quh Cour‘t in K.Per umal S case (supra) is applicable to
all the Benches of thlsg'Trtbunal.v He sub_nutted that when a judgment of a High
Court anywheré in Ind'_;ia.on a 'pa‘rti-c'uiar issue and unless there is a contrary
decision by a Larger,;Bench ,‘éf'a» High Court of by the ApexA Court, the said
decision of the High Céﬁr‘t is.,l;inding on all Benches of the Central Administrative

Tribunal. In this regard. he relied upon the order the Full Bench of Chandigarh
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Bench of this Tribunal in Plran Ditta & others V. Umon of india and others

4

[ 2005(1) ATJ 430] - O.A. 7 IJ K/2003 dated 14. 1 2005 - {(Annexure A-22) in which

it was held as under: i
| , .
“37. There is another way.of looking at the matter. From the
either end, there Icen be 'no dispute abcut the binding nature of the
decisions of the different High Courts and of the Supreme Court.
The Full Bench ¢f this Tribunal (Prin‘cipal Bench) in the case of Dr
A.J.Dawar v. Union of India and Anr O.A.N0.555/20001 decided
on 16.4.2004 in unambiguous terms observed that since the Central
Administrative Tribunal is- an all India Tribunal, all decisions of
different High Courts would bind.- Thc Full Bench concluded:
“17. Conoequcntly we hold:

1. that if.there is a Judoment ,of the High Court on the
neint bev'"ﬂ *err:tor‘ P 'unsd'c over this Tr'bu..u! it would
pe bmoung

2.  that lf there is no decision of the High Court having
territerial jurisdiction on ‘the peint invelved but there is a
decision of the rilgn Court anywhere in India, this Tribunal
would be bound by the decision of that High Court;
3. that if therc are conflicting decisions of the High Courts
inciuding the-High' Court having the territorial jurisdiction, the
decrsaon of the Larger Bench would be binding; and
4.  that if there are conflicting decisions of the High Courts
includihg the' one having territorial jurisdiction then following
the ratio of the judgment in the case of Indian Petrochemicals
Corperation Limited [(2001) 7 SCC 469] (supra), this Tribunal
would be free to take its own view to accept the ruling of
' e|ther of the: HIQh Court rather than expressing third point of
le\'v : - :

7. The Apex Court in State of Rajasthan v. Fateh Chand Soni [(1996) 1 SGC
562 (Annexure A-20) h'elc} that in the literal sense, the word ‘promotion’ means

'to advance to a higher pqéition, Grade or honour. Para 8 of the said judgment

N
N

reads as under: A , "..

“8.  The High Court in, our opinion. vas not right in holdmg that
,,romot'on can f*r‘!y be to a bzgror pest in the Service and
appointment to a higher scaie of an officer hoiding the same post
does not constitute promotion.  In ,the literal scnse the word
promotxon means. “to advance to a- higher positicn, grade, or
honour'. So aisc ‘promotion' means “advancement r preferment in

honour, dignity, rank or 'grade®. (See: Webster's Comprehensive
niﬂﬁr\r\ﬁr\}l |ntorhﬁhr\r\ﬁ| Cfl p‘lﬂf‘lO\ ’Drnnqcﬁon' thus not Cn!y

)it

covers advancement to mgner position or rank but aiso impiies
advancement to a hlohec grade. In service law also the expression

'sromotion' has been understoed in the wider sense and it has been
helu that “promotion can be either to a higher pay scale or to a

higher oost

e A+ e e - b e b a4
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8.‘ In support of the ardt.menta on bohalf of the applicants that their pay has
l

been fixed under FR 22(1)(3)(1) and oniy on pron yotion such fixation is done, Mr

) +

Mani Mohan has rehed upon tne order of the Bangalore Bench of this Tribunal i m

Vijaydev.C.S. v. Navodaya \/xdya!aya Samn‘hl & Ors [2007(3)(CAT),134]. |

whlch it was held as under

“16. The fo!iovwng fndinqs emerge from the facts, case laws and
fflustrations: P
(1) Placmg in the mgner grade of scaleis a promotlon
(2) In aH cases of promotion pay in the grade is to be fixed
unc.s;zr FR 22(1)(a)(1) which urc‘statutory Rules.”

9. Respondents in their reply submitted that the rejection of the applicants’
requests for admission to said exa‘mt’nation was for the reasons that 'thev were
onlv clerical Ime ofﬂma!s placed under TBOP!BCR scheme and were not actual

. J

LSGIHSG- H of’r"c;als promoted as per the Recxmtment Rules wnth minimum 5

years redulan service as LSG on ‘i 1 2006 They have further submltted that

the Deoartment had lntroduced TBOP;BCR since 1983 and 1991 respectlvely

aiming at Ltpgradatlon of pay for the on*ployees who were otherwxse facing

probtems of stagnatton in. .thesr career progressmn and these financial

T

¢

- . upgradations cannot be bquated as promotions in the cadre of norm based posts

as LSG/HSG-lI ;Postai ;Assistants ,tas.ptomottons.:to the cadres of LSG/HSG-

1

" HSG-I are alIoWed only to the norm based supervisory posts which is limited to

'

; 431/112/11‘2 posts in the c;r«‘ie as a w‘noie vmereas ﬂnanc:at undladatlons to

' TBOP and BCR have been manted to all Postal Ass;stante in the department v

W1th 16/26 vears of semce and are othez Wise eholbie for the same.

10.  In support ofthetr aforesa:d content ons. thex7 relied upon the order of the

Madras Bench of this "Inbunat oated 13.07. 2004 |n OA8 5'2003 - A Eugme

. Chrristy v. Union of Indza & anothe. wnereln nt has been dec!ared that the

i ”

: T ez
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applicant therem who has not been promoted to LSG’HSG Il was not eligible for
appearing in the PS Grouo B Exammatlon (Annexure R-7). Further, the
Ahmedabad Bench of thla Trrbunal 'wdc its order dated 20.10.2004 in
OAN0.427/2003 — Kim. Chandrabala Nanaial Thakkar v. Union of India &

others - held that the TBOP ofﬂctals are not enht!ed to treat themselves as

equlvatent to holders of LSG posts for the purpose of pamcnpatmd in the Postal |

Ser\nce Grouo B Exammahon Thoy have also relied upon the order of the Full
Bench of the Hydorabad Bonch dated 6.4. 2005 in O. A 976/2003 & connected
cases — Abdul Gaffai & others V. Umon of India and others (Annexure R-4) in
which the order of the Madras Bench in OA845’2003 decided on 13.7.2004
(A. Eugme Christy v. Unlon of tndla & another ) (supxe) and the contradictory
order of the same Bench in’ O A. 679 004 -K Pexumdl & another decided on
19.3.2004 (supra) were consxdered In O.A.845/ 2003 the department cancelled

permission already qranted to the aophcants therein to aopear in departmenta

examination on the around that the aoohcarts therem were granted financia

uooradahon under TBOP,BCR Scheme, but \fe.e not promoted to LSGHSG.HI-

grades The said case was: dlamlssed b;} the Tnbunal holding that the applicants

therein do not fulfil the ehgnb;llty ‘criteria prescrlbed for appearing in the PSD

grade B examination and that the candldature of the said aophcants therein ha

‘ ¥

Oy

-

been rightly cancelled notm-g thc SUblﬂlSolOﬂ of.the respondents that vide lette

" dated 12.11.2002, the department had .clanf.ed that TBOP/BCR placements are

only financial upgradation alnd they have no connection with regular promotion in
LSG/HSG I In view of the conﬂlcttna orders xn the aforesaid two OAs, the Fill
Bench considered the fo|I0\ ing soecsfc duoshon

“Whether the tosoondonts can substitute the nomenclatu;e vizZ.
“oremeticns” by the word “financial upgradation” in respect cf the
promotions given to the appiicanis. during the period from 1989 to
2002 under- TOBP/BCR scheme which ctame into operation in 1883
and 1991 respectijely in terns of the clarificatory circular dated
12.11.2002/Recruitient Rule 2002 and consequently deny
consideration of the candidature of.the applicant holding that they are
not cligible .as they are nct Ha 'zhg 5 \,'eau of service in LSG/HSG I

i

e R
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i
post as on 01.01.2002."

Thé findings of the Full Benc}h wasias under:

“33. At this stage; it must be noted that there has been a total
confusion in the Depa:tment pertaining ,to the true import of the said
Scheme. idore often .than once, they said that it was a promotion
being granted. We are informed that keepmg in view the said
confusion, Depar’tment is not premoting the concerned persons to
their normai‘channels of promotion as per the recruitment rules. So
much so, as has been _pointed out, that some of the applicants even
were allowed to take the sa id, departmenta! examinaticn holding that
keeping in view the benefit of the TBOP and BCR Schemes, they were
eligible to do so. Manv such persons may have been given even the
‘said advantage. This is because the earlier ins structions made them
eiigible. in face of this situation, we =zre conscious that the -
Government; act as a model emplover. We are aware that it is not for
this Tribunal to pass any order relaxing r*gorous cf the rules but in
face of the said situation that has deveioped, it would be appropriate
that in accordance \Mth the rules the Government may consider if it ...
would like to relax keeping in view the.confusicn and the fact that
eariier they were ailowed even to take, the exam.
- 34, Resultantly, we answer thelreference as under: ’
1) - . The TBCP and BCR schemes were financial
upgradation in the scaies. “The substitution of the
- nomenciature -of promotion by the word financial upgradation
in the cchcme dees not make any Iega! difference becau.ae of
the reasons that vve have recorded above. .
2) Denial of consideration of the canoxdature of the .
' app!iﬂants hol d'ng that t..ey are not eligible as they have less -
than' 5 years df service in LSG/HSG It pOot as on 01 01. 2002 :
is in order. | =
3)  The appropriate authorlty may consider the relaxatxon ;
of the Rules in j"he light of our ﬂr*dsng., above.”

11.  Respondents have funher submxtted hat the Chenna: Bench of this
Tribunal -in OA No.: 77/08 - F’*Ralendran v. Union of indxa and others
(Annexure R- 6) demded on 15 2 2008 has conssdered the very same issue and
cieariv differentiated that | the TBOP/BCR Schemes are only the franc:al

upgradations c4ﬂd not regular pio'notlons to LSG/HSG. The Trlbun'xl in lts order

dated 15.02.2008 held as under‘ ’

“16.  In this reaaro by a cncu}ar dated 8.9.2003, it is specifically
clarified that the per“on:s vho are promoted to LSG or HSG should
first complete fivelyears of service.. it is, however, made clear that
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the officials in the cadre of TBOP 'or B(,R without being promoted to
LEG either noto..a!'y or l’agu'any are not eligible to appear for the
above examination. VWhen the appiicant entered the cadre of LSG
only on 11.10.2004, he cannot be held to be ehglb!e for appearing in
the examinaticn on the ground that he was glvon the TBOP w.e f.

126.9.1997 It is weil settled principle, each case has to be examined
on its own facts and circumstances. There cannot be any deviation
of any of the cenditicns stipulated to permit to take the examination
vmen it is prescribed by the Rules and Circulars. VWhen the applicant
did not have the requisite number of years of service for taking the
examination and if ho lis permltted to take the examination, it would
resuit in arbitrary exercwe of power of the court. Therefore, the
‘question of |e|axatxon Of any condition to perinit the applicant to take
the ‘examination cannct be: provid ed with. 1t is settled pr'nc.,,!c that it
is open to the appdinting. authority to lay down the requisite
gualification for conducting dény examination or recruitment as this
pertains to the domain of the policy making autherity. Nermally, it is
for the State to decide.the "guaiification required and the courts
cannot substitute their reuuirément or either assess what the
requirement should be. Therefore, denying permjssicn to take the
examination following the conditions stipulated are not arbitrary or
unconstitutional ad- that it is -within the limits of: Article 14 of the
Constitution”. a -

]

X F A

12, Itis the fﬁ:1t1er bontention of "the ;r_'es.;‘)o!ndent hat in the beoirmnq LSG
was a circle cadre but from 19é5 lonwar‘d\.;, it hecame a Dlvxs;onal cadre. As per
Directorate's letter dated 12.1;‘1..2002., '_aIIIfLSG vac;nciesf upto 6.2.2002 were
filed on notional hasis fas per tho thon"éxisting rules. After the introduction of
Fast Track Promotion. all 1/3":i vacanc}es ﬂwf{ich' have.arisen from 7.2.2002 to
31.12.2005 and 2/3" vacancies which havd arisen’ in 2004 were filed up. Al
unfilled vacancies uptd 31.1 2.20{)6 were filled up as per revised recruitiment rules
dated 18.5.2006 and orders isjs?:ed on\ 3‘5.20071. f‘!n‘KeraIa Circle, Fast Track
Promotion Examination for the§1}/‘3’° LSG \)éca,ncies"f.or the yeafs 2002 and 2003
was stayed by thi;s Tribunal. P:xam.manow for 2004 vacancies was held and 13
officials qualified in the exammétuon and tl‘wv were promoted to L 5G cadre. The
examination for 2005 wsas pdstuoned by the Directorate. The O.A against

holding of examination for "OO and .z_OOS vacancics was dismissed by this

Tribunal in view of the new reqru:tment rules (Annexure A-3). Thus all the 2/3

vacancies in the 1.5G cadre in thé year 2002, 2003, 2005 and 2006 have been

filed up by convening DPC froin Circle leyel as per Annexure A-3 order. Since

Y N
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LSG was a divisional cadréj from 19.8‘5’;, ofﬁéia!s were promoted to the LSG cadre
at the divisional level from:1985 to 20ﬁ5. Hence the contention of the applicants

that no promotions were made after 1983 is not true.

13.  The respondents ha{vé al;d subrnitted that even though the officials placed
under TBOF"/BCR s'chemé?s (u'.p'-gr.e.xdaticn,s). were not%entit!ed to appear for t_he
Examination, but in the coizrse of time such Qp-gr'adations have been construed
in some quarters as ‘prorrgwoti,on';égainst the regular "~ supervisory pots of HSG-
/HSG-1I/LSG and the ofﬂc?ials v@éo‘wer“e placed under TBOP/BCR schemes were
also permitted to take par::'t in plréviou}s examinations by wrong interpretation of
rules. The Department has, therefore, clarified the position by issuing the
Annexure R-2 OM dated 2.3.4.200‘1» which read_‘s as unaer:

© "N0.137-18/2001-SPB Il 1
MINISTRY OF COMMUNICATIONS
'DEPARTMENT OF POSTS:"

DAK BHAVAN, SANSAD MARG

DATED AT NEW DELHI THE 23 APRIL, 2001,

~

OFFICE MEMORANDUM

The Department has introduced Time Bound One Promotion
Scheme and BCR Scheme since 1983 and 1991 respectively. These
schemes aim at ypgradation of ‘pay for the employees who were
otherwise facing, problems of stagnation in théir career progression.
in the course ofitime such upgradaticns have been construed in
some quarters as '‘promotion’ against the regular supervisory posts
available in the’ Department. = Upgradation under TBOP/BCR
schemes and promotion to LSG/HSG-Il as per provisions of
Recruitment Ruleb are two distinct matters. Therefore, to clarify the
position for all ¢oncerned, it has ‘been decided that the status of
cperative officials at varicys point of their career should be indicated
by the foilowing gesignatioqsinomencl’ature as applicable:

b .
i) UpLo 16 years - - PA/SA ‘
i) Aftgr 16 years service - PA/SA (TBQOP)
iy  Those who have got =~ - LSG

promotion te LSG
v} After 26 years of service if
tho - LSG official has not
been promotedto HSG.II - LSG(BCR)
v) Thosewho are not: LSG
. but have crossed 26 years ,
of service . PA/SA(BCR})

Rl O
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vi)  Those who aré promoted

toHSGHI . . -HSGMI
vii)  Those who are promoted -
to HSG.I — _' -HSG.I
2. Specific care: should be taken to ensure that there is no

deviation from these, dcc'gnot'or": in zny ¢! rc"mstahces

3. It is also rerterated tt‘at Circles should ttold DRC at regular
intervals, at least once a'year, to fill up all the vacancies in LSG,
HSG.11& HSG.1 to ensure operattonal efficiency at these levels.

'/
« i

o o | (R.SRINIVASAN)
. AS tSTANT DIRECTOR GENERAL(SPNY’

I 1
: v“

14. V‘hen the General Lme ofﬂcraia who be.onged to TBOP/ BCR schemes

Were again penmtted to appear in the !'Jot PS Grouo B ‘examination for the

|
vacanc.cs of 2001 'md 2002 . held fnom 23 09- 2003 to 24 09 2003, the Director

General (Posts), New Delhi vude his Ietter No. 9 36,9 SPG dated 5/8 September

1

200 (Annexure R 5) again; tesued clartﬂcatlon .etterat.no that the clerical line
i ‘ t !
of’tctals who are momoted tn Lower selectlon Grade or Higher selection Grade

t

and are having five vears sehltce in tte LSG erther on notional or regular basns

or in combination of both WOLJId onlv be ehgsblo for appeartng in the Departmental
) .

Competitive Examination for promotion to PS Group 'B".

15. As regards the pre'sent casés are concerned, they have submitted that in
response to Annexure A-tO fn-otifoatio'n 94 o'fﬂcials have applied for the above
examlnatton and out of them onlv 2 officials who belonged to the Lower

selection Gtade \mth ) vears semce m that cadre vere admitted to take part in

\

the Exammatton All others mcludmd the aoohcants hereln who were not having
the requnred atade of LSG and above and viere placed under TBOP/BCR
Schune were held not entttleo to hke :aart in the cmnmatnon and accordingly

thelr applications have been retacted T‘tev have. tterefore justified the decision

of ! the Chiet Postmaster Gcnetal i rmectmg the apphcatxons of ineligible
»

applicants including rthe aoottcant werem under mtumatzon to them as the same
P g PP

1)
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is well within the law, and ‘in acc'ordance with ruies specified in the Statutory
Postal service Group B Reuu:tmert Ru!eo 1987 as well las the Annexure R-5

Y } l

clarificatory order jssued bv the Deoartment

16, Applicants, in the rejo,inder. have subimitfed that before the introduction of
TBOP scheme, there was§ a scheme knowm aé 1/3'"Y LSG Promotion Scheme

through a competitive exar}nination. Those Postal Assistants who had 10 years
[ B

regular service were elioibﬂe to appear for that examination. Balance 2/3° LSG
e
posts were filled up by toutrne promotzon on the basis of seniority cum fitness.
When TBOP scheme was,tntrbduced in -1_983,-the aforesaid system of promotion
to 1/3" of the total L8:G p'o'-zsts th.rouoh 'comoetitiv.e examination came to an end.
They also submltted that the Annexu'"e R 2 ploduced by tho lesoondents is
nothing but an offce memozandum and :t has no ancttty of a ru!e or law.
Further, Annexure R 21is dated 23 4 2001 whxch has been ISSUGd aﬁer many
years of the mtroductton of TBOP anid BCR st:h_emes. It was issued to cater to
the needs of some vestod tntorest in the dop :tmon t seeking to dony the rightful
opportunity of persons Ime the aoohcants herem Even the deoartment did not
give any sanctlty if»l the !sald ON‘ and clanfed later vsde ltS Ietters dated
28.7. 2003 and 5.9. 2003 (Annexure A-19) that those who were promoted to LSG
- and HSG-I! under TBOP and BCR sc'nemes were ehonble to apoear for Postal
Supeuntendents Gzouo 8' Caore Exammatlon prowded they have 5 years
service jointlv’ or se\reraltvﬁn tnc. reooectt\e g;ade(Annexure A~19) Thev have

also submntted that the Annexme R 5 produced oy the reaoondents is atso

‘nothmd but a copy of the clan.. uor dated 592003 of tne Department

A
L

incorporated in Annexure A- 19 and hv no: stretch of lmagtnatlon tne said csrcular

dated 5.9. 200”) can be giv en mtupletat\on as rendered now by the re.‘oondents

-

17. Flom the facts as dm‘a:led above we are ofthe firm view tnat controvet Y
) : : :

I
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mvotved in the matter has alreadv been settled by the order of the Full Bench

(Hyderabad) dated G 4 2005 in the case of Abdut Gaffer and others (supra). It

- ]
has been hetd in uneduwocat terms in tnat oxder that TBOP and BCR schemes

are onlv fnanuat uucuadatuono in tne sr‘ales and- not promot.ona The Chennai
Bench wh|ch passed the ord('>r in K Perum’%l' case (sunra) 1tself vide order in

P. Raxendran s case (supla) made it * c/ea/ that rhe offlc:al in the cad:e of TBOP

or BCR without being p/‘omoted to LSG'~ either notionally or regularly- are not

eligible to appear” in the exa.jnmatxon In the above facts and circumstances of

l

the case, these OAs fail and accordmg!y they are dlsmlssed The interim order

passed in these cases provisionally perm.itt_ing the applicants to appear for the

Postat Services Group'B" Ex‘aminqtion al’so.stands. vacated, if the Examination

has not already been heldithe - a*nticantsﬁ have already appeared in the

Examination. AT -

18, There shall be no ordar as to-costs:

.\ . v —

e

DR K.5.SUGKTHAN . GEORGE PARACKEN"
ADMINISTRATIVE MEMBER ' JUDICIAL MEMBER
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