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CENTRAL ADMINIS TRATIVE TRIBUNAL
ERNAKULAM BENCH

DATED THURSDAY, THE TWENTYSEVENTH DAY OF JuLX ONE
THOUSAND NINE HUNDRED EIGHTYNINE,

PRESENT

Hon'ble Shri S.P Mukerji,Vice=Chairman
’ &

Hon'ble Shri G.Sreedharan Nair, \Vi¢e-Chaifman, .
e -

ORIGINAL APPLICATION NO.75/87

1. A.Chinna Ammini
2,.K.Kun jammal
3.Philomina Mary
4 ,.H,Basbee jan

4.5,Lilly +« ARpplicants

Us.

1.Union of India , represented by

the General Manager, Southern Railuay,
Madras,

2. The Senior Divisional Personnel
Officer ., Southern Railuay, .
Palghat. s Respondents

M/s. B.Gopakumar, Chincy Gapakumar «« Counsel for

applicants

Mr M.C Cherian eo Counsel for

respondents

ORDER

Shri S,P Muker §i Vice-Chairman

Smt. A.Chinna Ammini and four other women casual
Mazdoors who have bsen working in the Southern Railuay
have filed this application dated 1.6.1986 under Section
19 of the Administrative Tribunals Act, praying that the
respondents should be directed to reinstate the applicants
in service and to give them all benefits a%if they had not
been denisd employment with ePfect from 20.1.1982. The

brief material Pacts of the case are as follous.
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2. The five applicants started working as lomein
Mazdoors in the Southern Railway Prom various dates betwesn
23.9.71 and 1.8.77. They had all bean given tampﬁrary staius .
but their grievance is that with effect Prom 20.1.82 they
are not being engaged despite repeated reprasantations:
They approached the High Court of Kerala in 0.P No.4272 ofﬂ23
claiming absorption as temporary workmen and challenging
by It vespondudi™
denial of work without complying with the provisions of
&~
Chapter VA of the Industrial Disputes Act. The Writ Petition
was disposed of by thevjudgment dated 26 November,1984 with
| (spplccombs’)
the direction to the respondents that theirhi?presantations
should be disposed of by the Railways within a period of tuo
b
months, UWhen, according to the applicants, no action was
taksn by the raspbndents, they served a notice on 16.3.85 and
vt
a representation on 2.8.85 pointing out that they aSe being
kept out of service when their juniors hag* been retained.
Evén gfter individual representations were sant in December,
1985,_no positive action was taken. In the meantimes the
applicants filed énother WUrit Petition 0.P N0.9827 of 1985
before the High Court ﬁf Kerala , praying that they should
be declared to be not affected by denial of service on
and after 20.1.82 and for a direction to the respondents for
reinstating them in service with all consequential benefits.

This Writ Petition was clossd by the judgment dated 30.10.85

with the observations that the petitioners could initiate

R Pt
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Contempt Proceedings if the judgment of 26.11,1984 in
0.P N0.4272 of’83 ég?not complied with or to seek its
review in cass the judgment was not clear., The contention
of the applicants is that having put in 240 days work, they
are entitled to the protection under Chaptar VA of the
Industrial bisputas Act anﬁ that the sudden stoppage of
their work is illegal, being violative of Articles 14 and
16 of the Constitution as their juniors have been retained.
They have also indicatsd that termination of their service

fndiom Renhwesps Soblivimmed

without any notice postulated under para 2303 of theaNanual
-

is also illegal. -

3. The respondents have indicated that the applicants
had bsen engaged sporadically with prolonged bresaks as and
when work for which women labourer could be sngagad uas
available. They have categorised casual labourers as
Mapla Khalasis, Welders, Rivetters, Khalasis, Qoman
Khalasis etc. who can be sngaged for specific types of
work only when that type of work is required to be done
and sanction for the work is availabie.lllustratively they
have indicated that Mapla Khalasis are engaged for bridge
work, male Khalasis for heavy manual work like laying
ballast and women Khalasis for lightsr manual wor Ke

The respondents have indicated that they have no documents
to identify the complaete details of the nature of work,
sanction etc. regarding the applicants. They have
clarified that seniority lists are maintained on a
section-uise basis for sach category of casual labourar

like the men Khalasis, women Khalasis , mapla Khalasis etc.

L



According to them the applicants could not be engaged

. whatn condel
after 20.1.82 as there was no work , ¥ be exacuted by

&

women Khalasis in the concerned section; Without denying
that their juniors in othaer categories have been retained
in sergice, the respondsnts have stated that no uom:p
Khalasi has been retained in their section after the
-aforesaid dataf There was no sanction for engagement

‘of women Khalasis after that date. Thesy have further
stated that the respondents were not aware of the /

Writ Petition No. O.P 4272 of 83 till they received the

judgment of the High Court dated 26.11.84., After obtaining
o

Eﬁé copy of the Writ Petition from the then Counsel for
h
the applicants , the respondents declaradhtamporary
h.

status of the applicants from the date they had completed
mwwﬁwq= ‘
the-requiradqgays of continuous work and arrangsments
were made to pey the difference in wages dus to them.
They Have assurad that consequential benafiE?un the
declaration of their temporary status will be given to
them includiﬂg_the claim for de-casualisation and
absorption into regular service. ‘They have denied
Qiacrimination by stating that no other casual woman
Khalasi has been absorbed in regular service. Rs
regards violétion of the provisions of the Industrial
Disputés.Act,.the respondents have stated that this could
be apitated by the abplicants separately. They have

urged that the Orderyof the High Court on the aforesaid

tuo Writ Petitions do not cover the question of termination

gé/”//j.s..
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of service and that the applicants are debarred from
raising the same issues before the Tribunal, by the

»
¥

principlss of estoppel and ‘res judicata.

4; _ In their fajoindar the applicants have raitératad
that the termination o% their services were violative of
provisions of Industrizl Disputes Act and para 2302 of the
Railuay Establishment Manual as their juniors have been
ratained in service. They have argued that since they
'haQB been declared to have attained temporary status

and givén the regular ' pay scalé , they cannot be denied
the righté of tempdrary ampioyaes;‘ They have clarified
that they were doing the work of Khalasis which is done
both by the mala as well as femala Khalasis. By terminating
their sgrvice without notice or compensatxon, the termination
of their service is illegals

5, | | We have heard the arguments of the learned
Counsel for both the patties and gone through the documents
Carafuily. Ve uouid Pirst of all take up the question of the
: 'application being barred by the prxncxple of res judicata
bacaua; of the two Writ Petitions No.4272 of '83 decided on
26.11.84 and 0.P No.9827 of’85 decided on 30.10.85 Piled

by the applicants befgre the High Court of Kerala, Ue

have gone through these two judgments appended with the
main_applicatiﬂ" and find that since these two judgments

are not on merits and do not adjudicate upon the various

issues of law and facts, they cannot act as res judicata

debarring the applicants from moving thg Tribunal undep

Section 1¢
ction 19 of the Administrative Tribunals Act

L
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The first Writ Petition No.4272 of B3 was fPiled by the

applicants sesking relief for absorption as temporary

by u\f\'v;j:mdhn\x‘
workmen and challenging the termination of their servicas
. ~ I

without complying with Chapter VA of the Industrial Disputes
Act, This petition was disposed of by # tuc para obser-
: &

vations as folloug:=

. If the reprassentations in thse nature of

Ext.P1 have bsen received by the respondsnts
and have not so far been disposed of, it is
only appropriate that such representations ars
considered and disposed of as sxpediticusly as
possible and in accardance with law.

There will, therefore, be a direction
that the repressntations in the nature of Ext.P1,
if such representations have been duly received
by ths 2nd respondent, will bs considersd and
disposed of in accordance with the existing
orders relating to decasualisation in the
respondent Railways, This shall be dons within
a period not exceeding two months from the date
of receipt of a copy of this judgment by the 2nd
respondent, "

The second Writ Petition 0.P No,9827 of '85 socught more or
less the same relisfs as have been prayed for in the instant

application befors us., The Urit Petition was disposed of
withvont~ cwalint- .
at the admission stageAuith the following judgmentt=
S

" If the direction in Ext.P5 is sufficiently
clear and if it is being violated by the authori=-
ties, the petitioners can initiate action for
contempt. If the dscision is not sufficiently
clear, it is for the petitioners to seek revisu

of the judgment. There is no point in getting
repeated directions from this court over and over
again on the same subject-matter., Without prs judice
to the above course of action which the pestitioners,
if they are so advisad, may take, the writ pastition
is closed, *

In the ahove judgment Ext.P5 was the judgment of the Kerala
High Court dated 26.11.84 delivered on the first Urit
Petition. The second Writ Pstition also, by any stretch
of imagination, cannot be considered to have bsen disposed

of by a speaking order on merits. The principle of

—

0.7.‘
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res judicata has been discussed by a Constitution Bench
of the Supreme Court in their classic judgment in Daryao and

others v, State of U.P and others, AIR 1961 SC 1457, In that

s\

judgment presuming the jurisdiction of the Supreme Court

under Article 32 as more or less similar to the jurisdiction
of the High Court under Article 226 , the applicability of the
bar to petitions undsr Article 32 by the principle of

res judicata because of prior decision of a Writ Petition
under Article 226 was lucidly discussed in the following

terms:=

It a writ petition filed by a party under

Art. 226 is considered on the merits as a contested
matter and is dismissed the decision thus pronounced
would continue to bind the parties unless it is
otherwise modified or reverssd by appeal or other
appropriate proceedings permissible under the
Constitution. It would not bes open to a party to
ignore the said judgment and move the Supreme Court
under Art,.32 by an original pstition made on the
same facts and for obtaining the same or similar
orders or uwrits. If the petitzon filed in the

High Court under Art. 226 is dismissed not on
merits but bscauss of the laches of the party
agglzing for the wri writ or because it is held that
the party had an alternative ramedz available to
it, then the dismissal of the writ petition would
not  constitute a bar to a subsequent petition
under Art.32 except in casas whare and if the
facts thus found by the High Court may themselves
be relevant even under Art. 32, If a uwrit petition
is dismissed in limins and an order is grondunced
in_that behalf, whether or not the dismissal would
constitute a bar would degend upon on_the nature of
the order, 1f the order is on the merits it would
be_a bar; if the order shows that the dismissal

was for the reason that the pstitioner was guilty
of laches or that he had an alternative remedy

it would not be a bar, except in cases which are
already indicated. 1f the petition is dismisssd

in limine without passing a speaking order der then such
d13m19531 cannot be treated as creating a bar of
res judicata. It is trus that, prima facie,
dismissal in limins even without passing a

speaking order in that behalf may strongly suggest
that the Court took the view that thers was no
substanca in the petition at all, but in the absence
of a speaking order it would not bs sagsy to decide
what factors weighedlin the mind of the Court

and that makes it difficult and unsafe toc hold that

..08..:
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such a summary dismissal is a dismissal on merits
and as such constitutss a bar of res judicata _
against a similar petition filed under Art.32,
If the petition is dismissed as withdraun it
cannot be a bar to a subsesquent petition under
Art, 32 becauss in such a case there has been

no decision on the merits by ths Court. "
(Emphasis added)

Since in the instant case before us, the first Writ Petition

was dismissed bscause . an alternative remedy of pending

1%
reprasentation was st1llkaxhausted and the second Urit
&

Petition was disposad of‘becausevan alternative remedy of
revieu of the judgment in the Pirst Urit Petition or moving
an application for contempt was gvailabla, theses two’
judgmenta cannot act as a bar of resjudicata against the

instant application before us. Furthag,since these two
b
Writ Petitions wers not disposed of on merits on the

appiication of the mind of the Court on the issua of the
legality of termination of service of the petitioners

was svgc &#ﬁ&ta@ the summary dismissal of the Writ Petitions
[ %

is not a bar to this application. It is true that as

-

discussed by the High Court of Punjab and Haryana in

Te jaBingh v. Union Territory of Chandigarh and othsers,
b .

1981(1) SLR 274 that dismissal simplicitor of a Writ

Petxtxon by one word is a bar to filing another Urit

haw guenr
Petition on the same issues and reliefsJ It uasﬁclearly
. . 0
indicated in that judgment that such a dismissal is no

bar to suitdas and proceedings other than that of writ

, petitions. Since this Tribunal exercises a composite

of ik Uﬁsrﬂ?mbh oy W\'\Q“’W\" Velrevs o 'k ko
Jurisdiction of not only/the High Court , but also af lhC
ov d"“’“""‘J ymwb\cx\ an ) o
e~ ﬁCivxl Court, an application under Section 19 of the
6" -
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Administrative Tribuhals Act cannot be treated exclusively
as a Writ Petition , which is an extra-ordinary jurisdiction
of the High Qourt. Thus the ;%%;n of res judicata flauing
from one Writ Petition to a subsequent Writ Petition will not
per se be oﬁerative under all circumstances égaiﬁst an

application undar Section 19 of the Administrative Tribunals

Act, In the facts and circumstances, considering that the

P
o :
tug aforesaid WUrit Petitions were neither dismisssed on
. A [

’merits with or. without a speaking order, nor have the

applicants re-invoked the writ jurisdiction by the application
before us, we reject the preliminary plea of resjudicata

and estoppel taked up by the respondents?

G Coming now to the merits of the case, it is
admitted by the respandehts that subsequent to the judgmgnt
delivered by the High Court of Kerala in the first Urit
Petition Na.4272 of’83 , the applicants were given temporary
statﬁs: It is now sstablished lau that casual employses

in the railvays with temporary status cannot be dismissed
Qithout notice and compensatiﬁn under the Industrial
Disputes Act. It has been held by the Calcutta Bench of
the Tribunal in Samir Kumar Mukherjes .. & Ors ve General
Manager, Eastern Rly & Ors, A.T.R 1986(2) C.A.T 7 that

évan purely seasonal staff engaged as volunteers to assist
ticket checking staff bf railvays, after continuing for

more than a year in railway esmployment, cannaot be dis-engagsd

suddenly without notics or reasons., It was held by the

¢ —
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Ahmedabad Bench of the Tribunal in Sukumar Gopalan &

others v. Union of India and othsrs, 1987(2) S.L.J(CAT)

394 as under:-

N ® It is undisputed that casual labourers of
Railways projects and ather departments , are
governed by the Industrial Disputes Act 1947,
Hence the mandatory provisions of the Act have
to be follouwed while retrenching them,

A workman who has completed ons ysar i.e,who
has worked during the preceding 12 monthszcounted
back from the date of propossed retrsnchment)

for a period of 190 days in case he is employsd
belouw ground, or 240 days in other employment
shall bs entitled to the benefits under the said
Act. Such workman must be given a notice of
retrenchment compesnsation at the rats of 15

days average pay for every completed year of
service or any part thersof exceeding six
months. Nothing is shown on record as to hou
much compensation was determined and on what
basis and whether such payment was paid as a
matter of Pact or not. In Union of India & Ors,
ve Ram Kumar, 1986(3) S.L.J(CAT) 459, it has

bean held that in accordance with the para 149

of the Indian Railuay Establishment Manual , a
temporary employse (casual labourer who has
attained temporary status), can_not be discharged
without being given one month's notice and since
no such notice was given to the plaintiff, when
he was discharged, the order of the discharge,
was illegal., The services of a casual labourer
who has acquired a "temporary status"™ , can be
determined by the rules applicable to temporary
Railwvay Servants.(see Note to para 2505 in
Chapter XXV of the Indian Railway Establishment
Manual), "

In the above case the order of termination of service

of the petitioner was set aside and the respondents were
directed to reinstate the petitioner with full back wages.
The Allahébad Bench of the Tribunal in Chhangu Lal & Ors.
v. Assistant Engineer, Cross Bar Santhapan, Allahabad

and 3 others, A.T.R 1987(1) C.A.T 654 , iZ “%? held that
casual labourer smployees of thé Telecommunications
Department who have put in more than 240 days in a year

are governed by ths various provisions of the Industrial

LR/



-11=
Disputes Act and they cannot be retrenched without payment
of retrenchment compensation. They are also entitled to the
protsction and benefits of Section 25(F) of the I.D Act.
Still in snother case of the railuays, the Calcutta Bench
of the Tribunal in Union of India and others v. Kartick
Chandra Banerjes , A.T.R 1987 C.A.T 218 (Short Note) held
that in accérdance with Rule 149 of Indian Railuay
Establishment Code and para 2511/2514(11) of the Indian
Railway Establishﬁent Manual and Section 25(F) of the
Industrial Disputes Act, the termination of service of a
railuay employee who has acquired temporary status cannot be
offected , without payment of retrenchment compensation and
without camplyiﬁg with provisions of Section 25(F) of the
1.0 Act., The termination or removal from service in that
case uwas hseld to be illegal. Since in the instant case
bafofa us, no notice or compensation whatsocever was given
. or intended to be given to the applicants , whose services
Aleod

mgep terminatadyeven after they were given temporary status,

the termination of their service or employment is wholly

illegal, .
_ o conshahror
(S We cannot by any stretchAof interpretation of 1m

A | b Dwdiin Panaplo q,,wmx,\ﬁ'
Fundamental Rights under Articles 14, 16 andgi? of the
Constitution of India, uphold the reasoning é;ven by the
respondsnts that while male Khalasis could be retained
in employment , the applicants merely bscause they bslong
to the opposite sex could. not be engaged. The ground
taken by them that the women labourers are intrinsically

playsicad
he K/

incapable of undertaking heavy nag?ai work may be

poetically correct, but socially unacceptable. T
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criterion of strength based exclusively on sex or gender is
an anathema to the principle of squality. There can be
stronger females than males both from the physical as well

as binlogical, moral, spiritual and mental angles. A normal
healthy woman can be much stronger than a debilitated frail
mals, To deny employment blindly on the bland criterion of
strength based exclusively on the criterion of sex is not

only unrealistic, but also discriminatory of the lowsst orders
Unless a statutory provision is mads, m.aintenance of ssparate
seniority lists on the basis of gender alone is ab initio

void and cannot bs resorted to for denying smployment to

the applicants; The Indian Railuays, as one of the largest
employers not only in the country but also in the world,
cannot reasonably be deemed to be unable to provide suitable

employment to women workers whom they had alresady engaged

‘and to whom they had conferred temporary status.

Be In the Pacts and circumstances we allow the
application with the direction. to the respondents that the
applicants should be given suitable notional employment
with effect from tha dates their juniors, male or female
continued to be amployed,uith all consequential bensfits

of seniority and increments, They should be aeamed to haye
been actually employsd with effect from the date of
communication of this order with payment of arrears of
wages and allowances only with effect from the date of

such communication. In the circumstances there will be

no order as to cogts.
7.+-¢7
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