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The background of the ~case is set out as follows in OA

No.513/89: -

"’I:he petitioner was appointed 'as TradesmanA in the
Indian Space Research Organisation (ISRO) in 1968
énd was promoted as TradesmanB in 1971. = In 1974‘,
he obtained a Di‘ploma in Mechanibcal Engineering in
second class and becam'e‘ eligible for promotion ‘“as.
TA=B. ~He appeared befdre the Selection: Committee .in .:
November 1976, but was not selected. In accordance with
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ﬂ the relevant _ . ’ :'

sorders he was entitled to be considered for such
promotion again after every one year, i.e. in 1977
and 1in subsequent' years, but he was not called for
interview. When his representation did not bear
;-any fruit, he vmovéd ﬁhe High Court of Kerala in
?OP 2048/79 and the High vCourt, by its judgement
dated 2lst June, 1979, directed the Director, VSSC
to» dispose -of his r'eprésentation. Since the
respondeﬁts did not dispose of his répresentation,
the petitiqner~ moved "t:-he .High Court again-' in OP 4275
sf 1979 and the High Court, by its judgement dated
"' 14.10.80, directed the respondents to inform. the
:petitioner about his vrightv. for review with opportunity
jto move thev court again. The petitioner again filed
‘al representation on é6.ll.80 for rereview of his case
for promotion as Tec;hnical Assistant in 1977. Shortly
thereafter, on 6th June, 1981,- the respondents issued
seneral orders léying‘ down that only First Class
Diploma or Degree holders will. be conSi'dered. for
review for further ~p):omot:ion. On the basis of this
:ordber his represéntation for rereview was rejected
as he did not hold First Class Diploma. bn this,
£he petitioner filed the third ’petition Oop 781/81
before the High Court of Kerala which, by its
--'judgement dated 6.1.82, directed the Department "to
feview the petitioner's <claim for being appointed
as Technical AssistantB, - treating his Second Class
-Diplor,na as sufficient qualification, and taking into
account. his onrk and performance between 1976 and
1977...". The appeal‘ filed by the respondents
against this judgement' was dismissed by a Division
Bench on- 5.7.82. The petitioner was, therefore,
Vlinterviewed for promotion as TAB in Jansary, 1983

and found suitable by the DPC. After that, on 16th
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February, 1983, an order was passed promoting him

‘with effect from 19th - January, 1983. This order
‘.Was challenged by the petitioner in OP 2450/83 with
‘the prayer that the respondent‘s be directed to
promote apd appoint him ‘as TA-B with effect from

1976. This writ petition was transferred to this

Tribunal as TAK 242/87 which was decided on

13.4.89 with the following direction:

"In the facts and circumstances we direct the

respondents to get the petitioner's case re-reviewed

for promotion as in 1977 by a, review DPC by taking

into account his performance upto 1977 and not later.

" If he is found fit for promotion as in 1977 he

!

'shouild be given promotion with effect from the date
appropriate for him .in 1977 with all consequential

‘benefits of = arrears of pay. seniority and

consideration for further promotion. If he is not

‘found fit for promotion in 1977 the DPC should

consider his fitness for promotion in each of the

subsequent years till 1980. He should be promoted

‘with all consequential benefits with effect from the

relevant date in the year in which he is found fit

for. promotion. If he is not found fit for any of

these vyears -his promotion with effect from 1Sth

January, 1983 will stand. The petition is disposed

of on the above lines. There will be no order as

: to costs. "

.-In~ the meantime, during the pendency of that

ipetition, the applicant after selection was promoted

as TA-C with effect from 1.4.87. In compliance

- of the direction of the .Tribunal as quoted above;

the applicant was called for interview by the re-

view DPC to assess his suitability for promotion tgthe
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pct)‘st of TAB as in 1977 and was interviewed on 1.8.89
and : was later informed vide the impugned ordér dated
10;.8;89 that he was not found fit for promotion as
TAB. He was interviewed again on 21.8.89 for
pr"om'ot.ion .in 1978. He came to know that in é
similar case of Shrii N Natarajan, the respondents
thEemselve's had sought a review of the Jjudgement
de:livered by thé Tribunal in that "case indicating
thz‘at it would not at all be ‘rea]istic to assess a
pé,rso‘n holding al higher post at present to adjudge
h’is sﬁitability for a lower post as on an anterior
déte. On thaf baSis, the Tribunal allowed the
réview application indicéting that Shri Natarajan could
be given notional promotion with retrospective efféct
in’ 1976 when his‘ juniors wére .promoted to that
gL:”ade.‘ The appliqant's grievance 1is that this

3

Tjt:ibunal‘ in ‘disposing of the transferred petition
No.242/87 by its Jjudgement dated 13.4.89 never
intended that the _applica’nt should be subjected to
aﬁ  interview by a review DPC as in 1977.
Aiccordingly ¢ he has prayed that because of his being
aiready promoted' as TAB and .fﬁrther promoted aé

‘T‘AC, .he shQuld be given notionalA promotion as T'A'-

'B‘,‘ as in 1977 without any interview."-
2. Tgh'e Tribunal . in the said OA, alléwed the application and
dired:ed "tPllat ‘the case of the applicant be reviewed without interview
for pzfomot::ion as "TAB as '-iﬁ 1977. On the recommendatibn of the
Departmentél Promotion Committee (DPC), set up in consequence, the
applicant iwas promote’d . to the post of Technical Assistant 'B' with
) e‘ffectA frOrfh 1.10.1977. The Tribunal had . also | directed ..that if the
applicant .iis ‘found fit for. pfomoti‘pn ‘as Technical Assistaﬁt 'B', he
should be promoted with ail consequential benefits. Respondents asked

for clarification as to the method to be followed for considering
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s’ubséqueni: promotions since in the meanwhiie, applicant. had been
promoted .as Technical Assistant 'C' after DPC Vreview including interview
in. the normal process on 1.4.87 and as Engineer SB on 1.10.90. His
next review for promotion as Engineer SC was also said to be due on
1.7.93. . The Tribunal, in MP '416/91 in OA 513/89, however, declared
that the  matter of how the respondents will consider the applicant for
further promotions with retrospective effect is a matter to be entirely

decided by the respondents.

3.  'Applicant is now before us stating. that he should have been
promoted as Technical Assistant 'C' on 1.10.80, Engineeri SB on 1.10.83,
‘Engineer ‘SC on 1.10.86 and Engineer SD on 1.7.90. Respondents in their

order daﬁed 19.12.91 had rejected this request stating as follows:

"In the light of the instructiohs ‘given by the Hon'ble
:Tribunal, the DPC reviewed énd assessed on
'18.11.91/5.12.91 the suitability of Sri Abraha'm for
: his promotion with reﬁrospective effect from the post
of ‘Tech. Asst. B to the post of Tech. Asét. C as
;on 1.10.80 on the basis of the felevant recoras an‘d
'v'witho'L.Jt interviéw; The Comhittee did not recommend
hlm for promotion as he was not found fitl for
;‘promotion. His case was considered again by the
DPC for  promotion to the post. of Tech. Asst. C as
on every subsequent year upto 1.4.86 on thé basis
of the relevant records and without interview and.

did not recommend the promotion.

iIn the _nérmal review process held rin February 1987
: for the 1.4.87 . batch, Sri Abraham was promoted'
as Tech. Asst. 'C' with effect from 1.4.87 as per
the ‘normal review guidelines. Thus he became
- eligible fér ‘review for promotion to the post oﬁ Engr.

'SB' as on 1.4.90 on completion of 3 years service

_in Tech. Asst. 'C' grade. Accordingly, the DPC
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considered his case on 14.2.90 for promotion to Engr.
SB as on 1.4.90 and on the recommendation of the
DZPC he was promoted as Engr. SB with effect from
1.10.90. | Therefore, as part of the consideration
f<:>1;f his  retrospective promoti»crmv in compliance with
th‘e_ above - cited prders\ of the Hon'ble Tribunal, the
DPC assessed his suitability on 18.11.91/5.12.91 for
r_‘etrospe‘tctiv'ei promotion to Sci/Engf. SB as on 1.4.90
ojn ‘the basis of the records and  without* interview

a_ihd did not recommend the promotion as he waé not

found fit.

After caréful cons_ideration of the above
rjecommendations‘of the DPC and the relevant récords
the appointing éuthority (Director, LPSC) has approved
ﬁhe recom'mendations‘ of the DPC. " As such his
‘éromotior'l's as Tech. Asst. 'C' with effect from 1.4.87

and as Engr. SB with effect from 1.10.90 stand good."

4.‘ ' gpplicant k'las' 'beeln promoted as Technical  Assistant 'B',
Technical ;Assistant 'C' and Engineer SB based on his confidential reports
and inter\;iew. The dispute is only regarding.the dates on which the
said pro:motions have - become effective. Applicant alleges that
respondent;s “have changea the requirement of CR rating for ‘the purpose
of assessiné': fitness E‘hroﬁgh consideration for further promotions was

only on the. basis of service records.

4

it

5. R'espondents in their reply have stated that in compliance of

the orders of the Tribunal, appiicant had been promoted as Technical

Assistant 'C' with effect from 1.10.77 based on the assessment of his

CRs without interview. For considering a Technical Assistant 'B' for
the post ‘of Technical Assistant 'C', his confidential reports for three
years as iTechnical Assistant 'B' jis- an essential requirement. Applicant

has effecitively worked as Technical Assistant 'B' only from 19.1.83
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and his CRs prior td 19.1.83 only reflected his work as Tradesman,
the nature of work of which is totally. different from that of Technical
Assistant. Applicant could, therefore, be considered -for promotion to
the post of Technical Assistant 'C' only on 1.4.86 when he had worked
for three years as Technical P\;s’fsistant 'B. Oon 1.4.86, however, he
was not found fit 'by the DPC and was found fit for TA 'C; onlf from
1.4.87. It was, therefore, i].logical for a person who was found unfit
for promotion on l.4.é6 to be promoted from 1.10.80. Sirﬁilarly,
applicant - was considered for promotion ;.o the post of Engineer SB on
1.4.90 in the normal course, but the DPC found him fit for promotion
only from 1.10.90. Here~>'again, being found unfit on 1.4.90, it would
be illogical “to promote him from an earlier date.. Respondents ‘have
stated that.‘ after the Tri-bunal gave its aecision in MP 416/91 in OA
513/91, they constituted a Df’C consis}ting of senior Scientists of the
Centre to assess the suitability of the applicant for higher grades with
retréspective effect. We have peruse.d the minutes of the said DPC.
In the o.rder dated 12.11.91,the DPC had been directed to review the
case of the applicant to assess his suitability for promotion from the
.post og Technical Assistant :B' to eligible higher grades with
retrospective effecf. The DPC. was al‘so directed to assess the
suitability of- the agplicant based on his records and without interview
wherever retfospéctive | 'prdmotions are involved. Pursuant to this
direction, the Cbmmittee met on 18.11.91 and 5.12.91 and‘ reviewed the
"case of tﬁé applicant. The Committee considered the CRs for the years

1977, 1978 and 1979. It felt:

- "All these CRs reflect his work perfofmance and
conducf only as a T/Man 'B'. The CRs of a T/Man
may be relevant to asséss his general traits for his
promotion as TA 'B', which is the starting grade
in the Technical Assistant category. But a
Tradesmans' CRs aré not relevant for his plromotion
from TA 'B' to TA 'C'. The Committee, therefore,
does not recommend h1s promotion vto TA 'C'! :with
effect from 1.10.80 considering his CRs for 1977,
1978, 1979.1 For 1980 and ‘1981 also he has
Tradesmans'v CRs. As such the Committee does not
recommend his : promotion to TA 'C' post as on
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1.10.81 orl l.10.82 ..... Accordingly, Sri‘ Abraham
becomes eligible for review for promotion as TA 'C'
ae on 1.4.86, i.e. on completien of 3 years as VTA
'B'. - Considering the fact.that this review is’ bei'ng
dene without interview and based only on his CRs,
tﬁe Committee is of the view that there should be
minimum - three CRsJ with  general grading as
’éutstmding ' for Promotion ..eeeeeeessooHe i hasee.. s
fiiee..'Outstanding' for 1984 & 1985....he has an
'butstanding' general grading in 1986, which makes
him’ eligible Afor promotion. as TA 'C' as on 1.4.87
as per the ,above guidelines....After going through
the »’CRs for the years 1987, 1988 and 1989 the
Cemmittee does‘not» find any justification to recommend
te prepone. his promotion with effect from 1.4.90

as Engr 'SB'."

6. It is clear, therefore, that the request of the applicant to
promote him with retrospective effect i:o the higher grade consequent
en his being -promoted. as Technical Assistant  'B' with retrospective
effect as a result of the orders of the Tribunal has been rejected on
the ground-:_that _he did ndt have the requisite experience in the lower
post for tihe required vthr.ee years. It must be remembered that this
was a bcas:e‘- where the normal .method of considering the records and
holding aniinterview had to be modified, as a consequence of the orders
of the_ Triglo.unal.v The DPC wasl, therefore, well within its powers to
devis.e' a :sui‘i:able procedure ‘whi‘ch is not arbitrary for judging the
suitability 'of the applicant and the Tribunal .cannot interfere with its
decision tfiat in the absence of an interview, the app]icant. should get
'Outstandiné' grade for three consecutive\yeers. This view of the DPC
cannot be j‘»considere'd arbitrary, unreasonable or mala fide. However,
applicant's contention is that ‘he is not to k;e» penalised for not having
experience 'in lower category since his promotion as Technical Aseistant

'B'v had been delayed only due to the respondents and he had in fact,
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to get his promotion which was rightfully his due from 1977 only
through a series of litigations in the High Court and before the
Tribunal. 'His retrospective promotion w_ith effect from 1977 had been
- ordered only in 1990.  Applicant, therefore, had no opportunity, for
. reasons beyond his control, to acquire ‘experience in various higher
categories. Counsel for applicant, therefore, Vehemently argued that.
the suitability ‘of the appli_caht should Abe considered‘ on tﬁe basis of
whatever CRs he had, irrespective of whether the CRs related to his

performance in a particular grade or not.

7. Leamed ‘Standing Counsel drew our attention to the ifnportance
of the work done in the respondent organisation and stated that
considering the national importaﬁc_e of the organisation there rﬁust' be
no compromise on quality” of personnel. | It was absolutely necessary
to ensure competéncé' of personnel and since .the method of rating ié
totally  functional, the pérfbrmance in the lower gréde is necessary'to
assess -the suitability of a person for the next higher level.  Therefore,
‘any notional serviéé cannot be taken into account in juaging the
suitability of a person for promotion to a sensitive post. v.

8. Learned Counsel . for . applicant argued thai; in this case,
applicant | has been prevented from getting the necessary experience in
the lower- grade by the action of the réspondents. This lacuna cannot,
thefefozlé, be held against the applicant. He also stated that the
applicant having been - already promoted and his suitability in the higher
grade having been established, there was no reason why he should not
be promot;_ed-, retrospectively based on whatever records were available
without insisting on experience in the lower post. The nature of post
was also such thai: nothihg untoward would happen _if' such - back-dated

promotion was given.

S 9. Learned - Standing Counsel cited two cases to suppott his

contentions. = In Indian Airlines Corporation vs. Capt. KC Shukla and -

others, = (1993) 1 ScCC 17, the question before the Court was the
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non-selection ‘of -the .petitioner‘ (Capt KC Shukla) on the basis of marks

obtained in an interview. The Supreme Court held (pagé 20):

1
"
a

‘"Adjusting - equities in exercise of extraordinary

jurisdiction is one thing but assuming the role of

‘selection committee is another. The Court cannot

*substitute its opinion and devise its own method

.of evaluating fitness ‘of a candidate for a particular

fgpost. Not that it is powerless to do so and in' a

lcase where after remdving the illegal part it is found

:}that the officer was not promoted or selectéd contrary
d

‘to law it can issue necessary direction."

!

1 [Emphasis supplied]

|
a

In Union of India and others vs. SL Dutta and another, AIR 1991 SC

363, the:; question 'before the Court was  the change of policy in
Cod
promotions and the consequential reduction of promotion chances for
certain féjeder categories. The ‘Su‘preme Court held: a
"As has been laid down more than once by this
:;Clourt, the Court should rarely interfere where the
iguestiori of wvalidity of a vparticular policy 1is in
'i;uestion and all. the more so where considerable
:%naterial m the fixing of policy are of a highly
t;:echnical or scientific nature." |

-

10. i.earned Counsell for épplicant brought to the attention of the

Tribunél that in an order dated 17.2.1994, the Vikram Sarabhai Space
T o

Centre (which is a sister organisation, but not a party in this OA),

had givenf retrospective promotion to one Shri MM Yusaph. 1In that case,

Shri Yusaph had been promoted from the post of Technical Assistant

'C' to thae post of Engineer SB on 1.4.91. On reconsideration, based

]

on the same OA 513/89 on which the -applicant before us is claiming
relief, Shri Yusaph's date of promotion was revised retrospectively

as 1.10.85. However, an examination of this  order shows that the
i . . :
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,apphcant before us cannot get any support from it for the point that
notlonall service can- ‘be cons1dered for promotion. In the sald case of
Shri Yusaph, it is seen that he had been promoted by the Departmental
Promotion Comfnittee based on interview and records as Technical
Assistant 'C' with effect from 1.10.85. The feques’t for preponing this
date was ‘rejected by the Departmental Promotion Committee. On 1.10.89,
the date on which retrospective promotion to Scientist/Engineer SB nas
ordered, ‘there were already four years of actual service in the lower
grade v}hich was avaj_lable for evaluation by the DPC. A perusal of the
affidavit filed by respondents : 1 to 3 cleaﬂy shows that no notional
service of Shri"Yusaph' has been taken into account while granting retros-

pective promotion. To quote from the order (Annexure VI):-

"....the case of Shri Yusaph | has‘ been considered
by the respectivle DPC for promotion on notional basis
‘to the post of Sc1entlst/Englneer SB with._effect from
1.10.1988. The Commlttee, which met on 27.12.1993,
after - careful and thorough examination and analysis
of the ACRs for the years 1985 to 1988 along with
other vrele.Vant' service records in line with the
;orders ’ofA the Hon'ble CAT in the above OA and
akeeping_ in view the grading for various attributes
in the Confidential Reports, over all gradings and
" the work output ~ask. reflected therein has concluded
~ that the case of Shri Yusaph does not. merit recom-
mendation for promotionb to the grade of Scientist/‘
" Engineer. 'SBV with retrospective effect from
1.10.1988....The records and ACRs in respect of
" Shri Yusap-h from 1986 and upto '19.89 - were scruti-
nised thoroughly and considering the overall gradings
from 1986 to 1989 including the various attributes
and keeping in‘ view the totality of work output and
performance as evaluated and reﬂected in the ' ACRs
up to 1989, the Committee concluded that Shr1'MM

Yusaph's case does merit recommendation for notlonal
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pfomotion to the post of Scientist/Engineer SB with
retrospective effect from 1.10.1989 and recommended

ac?iordingly "

It may bei mentioned here that during the period from 1985-89 Shri

- Yusaph wasj working as Technical Assistant 'C' and, therefore, the ACRs

considered ;related to his work expeérience in the lower grade of

Technical Assistant 'C'.

10. There is considerable force in the argument that the

~promotlona1 policy laid down by respondents should not normally be

interfered yith by the Tribunal. The post in question is technlcal
in nature. Even a-ccording “to | the applicaht, the work of Technical
Assistant iihvolves the respohsih’ility of 'realising PS2 liquid stage
control components ' responsibilityv of fabrication ‘coordination with
External Fabrication Wing of Proto Fabrication Facility, preparation of
material ﬁst and supply of materials to the fabricator etc'. When this
is the type of work involved, the Tribunal cannot find fault with the
_respondents for 1n51st1ng on a. minimum work experience in the lower
grade for promotlon to hlgher grade. = We, therefore, find that the
Departmental Promotion Committee constituted by the respondents in pur-

suance of the orders of this Trlbunal is in order and has discharged

J
J

its duties prroperly. " We see no reason to interfere with the recommen-

1
n

dations of the Departmental_Pron'totion Committee and in interfering with

the orders that have been issued as a consequence.

I

AT

11. | It is, no doubt, unfortunate that the applicant has, through
no fault of his, been denied the opportunity to work in higher grades

'an.d ,thereb!’y qualify for promotions earlier. A peculiar set of circum-

i

stances had brought this about, as seen from the facts of the case set
L

out above. But can the remedy for this be the waiver of the require-

ment of hlgher grade experience for promotion? We have given anxious

thought to this. The remedy should not be worse than the disease

and here private interest should give way to public interest. This does
: |
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_not appear to be an" injury which can be cured by. waving the judicial
lwand.' Largér pilblic intérest cannot suffer by reaching redreés based
on sympathy for the applicant. We must concede that wé cannot léga]_ly
put the cloc]; back, .much as we might wish wé could. We _would,‘
however, - expect the .respondents to examine how they could suitably
compensate the applicant, parl'_icul‘arly‘ in view of. ﬁhe "Outst‘anding"

grades he has obtained in the years 1984, 1985 and -1986.

12. In the result, the application is dismissed. There is no order

as to costs.

Dated the 8th April, 1994.

PV VENKATAKRISHNAN CHETTUR SANKARAN NAIR (J)
ADMINISTRATIVE MEMBER | VICE CHAIRMAN
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