| CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

O.A. NO. 72 OF 2008
Monday, this the 23rd day of March, 2009,

CORAR: |
HON'BLE Mr. GEORGE PARACKEN, JUDICIAL MEMBER '
HON'BLE Ms.K.NOORJEHAN, ADMIMISTRATIVE MEMBER

: 8.Jayaprakash

* Retired Clock and Watch Repair Gr.|
Southern Railway/Telecommunication/Trivandrum Division
Residing at TC 24/311, Vattavilakam

_ Thycaud, PO Trivandrum Applicant
(By Advocate Mr.TCG Swamy )
| Versus
1. - Union of India represented by the General Manager

Southemn Railway
Headquarters Office, Park Town PO
Chennai - 3 '

2. The Divisional Railway Manager
Southern Railway, Trivandrum Division
Trivandrum - 14

3. The Divisional Personnel Officer -
Southern Railway, Trivandrum Division
Trivandrum - 14 |

4. Shri Sam Varghese, Wireless Instrument Mechanic
(Master Craftsman), Signal & Telecommunication Department
Southern Railway, Emakulam Junction
Ernakulam . Respondents

(By Advocate Mr.Thomas Mathew Nellimoottil )

= The application having been heard on 23.03.2009, the
Tribunal on the same day delivered the following:

ORDER
HON'BLE Mr. GEORGE PARACKEN, JUDICIAL MEMBER
The applicant has been working as a Clock & Watch Repairer

in the scale of Rs.4500-7000 of the Signal & Telecommunication (S&T)
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Department in Trivandmm Division of Southern Railw.ay_aﬁd he retired
from service on 31 .07.2_007.’ His next promotional post was Master
Craftsman in the scale of Rs.5000-8000. ;Hfs grievance is that hié junior
. Shri Sam VarghéSe was promoted as Méster Craftsman vide Annexure
A-2 order dated 30.09.2004 but he has béen ighored. He has, therefore,
sought a directio;\ to the respondents id conside»r and promote him as
Master Craftsman in the scale of RS.SOOO-SOOO with retrospective effect
from 01.01.2003 or from the date Shri Sam Vafghese was» promoted as

Master Craftsman.

2. The applicant submitted the Annexure A-3 representaﬁon
dated 14.01.2005 against the Annexuré‘ A-2 order of the -fespondents;
promoting his junior Shri Sam Varghesé in preference to him. He has
stated fhat in the Annexure» A-1 seniority list, while he was at 4th
position, Shri Sam Varghese was only at 5th position and therefore he
was junior to him. The said s;epresenfaticn was _fo%!@wed by the Annexure
A-4 representation dated 16.05.2006, the A5 representation dated
08.02.2007 and the A-8 representation déted | 04.05.2007 but there
was no response from the resposwdeﬁts. Therefore, he has

~ approached this Tribunal by filing this OA on 04.02.2008.

3. . The applicant has also filed MA 1121/08 for condonation of
delay in filing the OA. He has stated that there was a delay of 569 days
in filing the OA and it was not on account of any laches or négiigence
but because of reasons beyond his control . He has also stated that
he was a low paid employée ahd he w.és at the fag end of his service.

The Learned counsel for applicant has submitted that even though the
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applicant has already retired from sewiée on 31 .07.2007, if he is found
to be eligible for promotion from due dafg -and ordered accordingly, he
would be béneﬁted with ﬂxation‘: of pay in higher scale and
corresponding retiral benefits. He alsé érgued the subject matter of this
OA isa continpous cause of action arid therefore, limitation would not

apply.

4. Respondenté in their reply has submitted that subsequent to
the issuance of Annexure A- 1 seniority list on 18.04.1998, the cadré of
Wireless !nstrunr}ent .Mecvhanic progreésed due to ih_crease in the
activities in Railways and, accordingly, ‘more number of posts were
sanctioned. Hence they were no longer féquired‘ to cqntinue in the said
cadre of miscellaneous categories groniped in Annexure A1 and they

got separated to form an ind_ependent'dadre of their own. When the

cadre restructuring scheme was implemented  with effect from -

01.01.2003, vacancies have arisen in thé?cadre of Wireless Instrument
Mechanic and the vacant posts of Maéteir Craftsman therein was filled
up vide Annexure A-2 order dated 30.0§i200ﬁ by promoting the 4th
respondent who:was the senior most Wireless Instrument Mechanic /
Grade |. They ha%ve also submitted thét the applicaht is not entitled to
be considered for promotion té the post of MCM in Wireless Instrument
Mechanic cadre as he does not belong tc} that cadre and that the post
of Clock & Wétph Repairer oontinuéd to be grqupegj in the
miscellaneous categories even after 01.\11.2003. Theyv have further
submitted that if the post of Master Craftsman in Wireless Instrument
Mechanic cadre Were to be filled up frbm among ‘t'he miscellaneous

categories in Annexure A-1, then the pefscns on sl.nos. 2 & 3 namely,
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Shri Rajamanickam and Shri M.Mchanan were to be promoted before
the Applicant was considered for such promotion. However, neither of

them has been considered for promotion és Master Craftsman as they

| do not belong to the category of Wireless Instrument Mechanic. They

also do not have any similar grievance as the applicant has. As
regards Shri 8. Thyagarajan at Sl.No.1 of Annexure A-1 is concerned,
he has been pronioted as Blacksmith Master Craftsman on 30.01.1999

as he was the senior most Blacksmith Gr.l. -

5 Counsel for applicant 'in his rejcinder has stated that
respondents have not issued any orders regarding separation of the 4th
respondent's category from the miéceiiaheous category on or before
31.10.2003. He has further submitted that in para. 10 o‘f RBE
No.177/2003 referred to in Annexure A-2, »it has been stated that while
the revised percentage distribution of posts should be implemented in
the unified cadreé based on the integrated seniority list and fherefore,
the action of the official respondents in”séparati'hg the 4th respondent
from uniﬁed miscellaneous categories to form as a separate cadre was
6nly for the purpose of promoting the 4th respondent in an arbitrary,

discriminatory manner.

8. We have heard the counsel for the parties. The cause of
action in this case arose when thé Amexure A-2 order dated
30.09.2004 was issued promoting Shri Sam Varghese, who was junior
to the applicant according to the Annexure A-1 seniority list dated

18.04.1998. The applicant made a représentation against' it only on

16.05.2006 (Annexure A-4). It was followed by the Annexure A-D
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rep'resentation dated 08.02.2007 ahdithe Annexure A-6 representation
dated 04.05.2007. He had approached this Tribunal for redressal of
his grievance éniy on 04.02.2008. The applicant himself has admitted
that there is a dé!ay of 569 days in ﬁ!iné the OA. " The explanation given
by him about the delay in filing this OAfihat it was not intentional and it |
was beyond h’is control is not satisfactory and hence it is not
acceptable. instead of approaching this Tribuha! within the 'permissib!e
penod he went on making representations itis awell settled law
that repeated representations wm not extend the period of limitation.
We also do not agree with the-Learned counsel for the Applicant that if

he is granted promotion, then it would re,suits in higher pensionary
benefits and, therefore, he has a continuous cause of action and
limitation will not éppiy. The prayer of th'e applicant is for promotion ‘and
it has to be settied within a reasonabié periodA so that the settled posiﬁon

~ is not unsettled after several years.

7. “We have also considered the maﬁer on rﬁerit. Respondents .
has squitted that after issuance of Aﬁnexure A-1 éeniority list, the
cadre of Wireless Instrument Méchanic:‘progressed due tb increase in
the activities in Raiiwayé and accordin‘gty, more number of posts Were
sanctioned.  Therefore, the cadre of \Wireless !nstfument Mechanic
was withdrawn from the aforesaid seniority list and ih_terms of Railway
Board's letter No.PC.IIl/2003/CRC/6 RBE.177/2003 dated 09.10.2003
and 06.01.2004 (RBE.187/2004) and fihe existing sanction as on
31.10.2003 has been revised. in the revi;sed distribution also there was
only one pﬁst of Maéter Craftsman‘_ and 4 posts of Wireless

Instrument Mechanic, and accordingly 'onfy one person has been
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promoted. Similarly, in the four other grades included in the
miscel!aneous‘category also, the senior most persons concerned
have been promoted. Further it is seen that in the Annexure A-1
seniority list the Applicant is not the senior most person. The senior
most person at' S!.No, 1 has been promoted as Master Crafisman in the
cadre of Blacksmith and peréons at Sl.Nos 2 & 3 are sill waiting for

promotion in their respective centers. The applicant is only at Sl.No 4.

8. “In the facts and circumstances, this OA is dismissed both on

limitation as well as on merits. There shall be no order as to costs.

Dated, the 23rd March, 2009.

A — |
K.NOORJEHAN © GEORGE PARACKEN™ ——
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
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