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JUDGEMENT 

(Honble ShriS.P Mukerji,Vice_Chairman) 

In this application dated 27.1.89 filed under Section 

19 of the Administrative Tribunals Act, the applicant an Air 

Customs Officer under the Collector of Central Excise, Cochin 

has challenged the Seniority List of Inspectors of Central 

Excise at Annexure-B and has prayed that he should be 

declared to be entitled to confirmation in the post of 

Inspector, Central Excise right from the date of hisappointflent 

on 17.9.1974 as a Scheduled Caste candidate and given correct 

seniority accordingly. His further prayer is that respondents 

2 and 3 should be directed to review all promotions made to the 

post of Superintendent from 1985 and on 1that basis give the 
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applicant promotion as Superintendent with retrospective 

effect from 1985. The brief facts of the case are as 

£01 lows. 

2. 	As a Scheduled Caste candidate the applicant 

was directly recruited as Inspector, Central Excise on 

17.9.74 . According to him on the basis of relevant 

orders he should have been confirmed as a Scheduled Caste 

candidate in 1974 itself and thus placed as senior to all 

temporary and officiating Inspectors recruited in 1974. 

His further grievance is that in the Seniority List of 

Inspectors ason 1.1.84 his name did not figure atlI, 

as a result of which he was not considered for promotion 

as Superintendent. Central Excise in 1984. 1985 and 1986. 

His representation againstomissiofl of his name in the 

Seniority List of 1984 did not evoke any response. The 

respondents have since been issued a tentative Seniority 

List as on 1.1.86 at Annexure-B where he has been placed 

wrongly at Sl.No.106 . According to him on the basis 

of his claim of being confirmed with effect from 17.9.74, 

he should have been ranked either at 30th or 67th place 

in the Seniority List, He has referred to a number of 

instructions issued by the Government in which it has 

been laid down that confirmed officers are to be 

placed senior to temporary or officiating officials. 

His further contention is that the Seniority List at 

Annexure_B is only tentative and not final and should 

q'I 
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not have been relied upon for the purposes of promotion 

as Superintendent. His assertion is that promotion to 

the post of Superintendent before the Recruitment Rules 

were pub1is1d in December 1986, was based on senioritj' 

subject to fitness and the DPC was to prepare two lists 

of eligible candidates, one for the General and the other 
ccud2doi 

for the Scheduled Castes/Scheduled Tribes. The DPC which 

rnet on 31.7.85 considered the Seniority List of 1984, but 

since his name was not in that list, he was not considered. 

On the wrong premise that no eligible SC/ST officer was 

available within the normal zone of consideration, without 

extending the zone of consideration to five times the 

number of vacancies, in which case the applicant would 

have been considered, the respondents sought dereservation 
7w eiw4. ( 41C 

of the two posts" of Schedu2ed Castes/Scheduled Tribes. 

This was turned down by the first respondent and a review 

DPC of 1985 was directed to be called. By  this time the 

Seniority List of Inspectors was revised as on1.1.E36 

and the review DPC which met on 6.12.86 did not consider 

the applicant for promotion as his name did not figure 

within the extended zone of consideration. The respondents 

and 3 continued to make fLirther promotions from the 

impugned Seniority List at Annexure-B without heeding 

the representations made by the applicant. Finally his  

representation was rejected by the order dated 24.5.88 
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indicating that the applicant could not be promoted in 

1985 and that no Scheduled Caste/Scheduled Tribe candidates 

were available for consideration within even LM the 

extended zone of consideration before the DPCs held in 

1986 and 1987. 

3. 	The respondents have indicated that as an 

Inspector eventhough he was recruited on 17.9.1974, like 

all other direct recruits as well as promotees he had 

to be placed on probation for 2 years to be confirmed 

from the dateof satisfactory completion of the probation. 

There is nod istinctiori between Scheduled Caste/Scheduled 

Tribe and general candidates in the matter of confirmation. 

Reservation for confirmatIon is available only to direct 

recruits for wham there is a quota of 75% in the Inspector's 

grade. The applicant having been recruited on 17.9.74 

as a direct recruit was eligible to be considered for 

confi±mation in September 1976. They have explained that 

reserve vacancies upto 1976 were used up for confirmation 

of senior Scheduled Caste candidates. There were 32 

vacancies in the cadre of Inspector of Central Excise 

in 1977 of which 24(75%) were for direct recruits. 

Two vacancies were for Scheduled Caste/Scheduled Tribe 

and these were given to one Shri N.Sasidharafl, another 

Scheduled Caste candidate and the applicant. They have 

denied the averment of the applicant that he was not 

considered by the DPCin 1984, 1985 and 1986 because 

his name was omitted from the Seniority List as on 1.1.94. 
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The respondents have stated that the applicant could not 

be considered during these years as he was not senior 

enough to fall within the zone of consideration. The 

applicant could not be confirmed in 1975 and 1976 and 

hence the qstion of revising his seniority does not 

arise. They have denied that the post of Superintendents 

were filled up before the Recruitment Rules of 1986 on 

the basis of seniority and have stated that even prior 

to the issue of the Recruitment Rules the posts were treated 

as selection pos. They have also explained that in 

1985 two Scheduled Caste officers were available in the 

normaizone of consideration, but since they were not 

adjudged to be fit for promotion, dereservation was sought, 

but the Ministry directed that zone of consideration should 

be extended and Scheduled Caste candidates, if any, 

within the.extended zone ...hoUld be considered by a 

review DPC. When the review DPC met in December 1986 the 

revised ': Seniority List as on 1.1.96 was available, but 

the applicant did not fall even within the extended zone 

of consideration. 

4. 	In the rejoinder the applicant has stated that 

the review DPC should have considered the candidates on 

the basis of the Seniority List as on 1.1.84 after 

placing his name correctly in that list. Instead the 
_L Cv) 

DPC wrongly considered the revised Seniority List as on 

1.1.86. This revised Seniority List is based on the 

order dated 10.6.1986 by whichdates of confirmation 
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were revised in a number of cases. The applicant claims 

that being the senior-most Scheduled Caste Officer in the 

Select List of 1974, he should have been confirmed 

immediately on completion of his probation. It was also 

wrong on the part of the respondents to prepare panels 

on the basis of the tentative Seniority List-as on 1.1.86 

on which objections had been invited at Annexure-B. 

According to him, in accordance with the principle enunciated 

at AnnexureR1 he should have been confirmed as a Scheduled 

Caste candidate from the date of his appointment on 17.9.74. 

He has also alleged that reservation available to SchediLled 

Caste/Scheduled Tribe candidates have not been adhered to 

by the respondents. Th4 applicant has since been promoted 

as Superintendent with effect from 10.1.89 but he claims 

promotion from February 1986. 

S. 	We have heard the arguments of the learned counsel 

for both the parties and gone through the doa.iments 

carefully. The applicant*s  main contention is that as a 

Scheduled Caste candidate, in accordance with the Ministry 

of Home Affairs O.M dated 12th March, 1984 at Annexure R1 

he should have been confirmed as an Inspector right from 

thedate of his appointment as a direct recruit on 

17.9.74-and his seniority determined on such a date of 

confirmation. We have gone through Annexure R-1 and 

all other documents produced by the applicant and the 

- 	 respondents but nowhere we could get any indication that 

. 
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a Scheduled Caste direct recruit appointed on probation 

would be confirmed from the date of his original appointrrent. 

Para 4 of the O..M at Annexure R-1 indicates as follows:- 

"After a careful consideration, it has been 
decided that since, initial appointment has been 
made against substantive vacancies, the probatoners 
do not have to wait for permanent vacancies to occur 
and are confirmed af ter successful_coletiQQ 
the _pi&p.f probation and also since the seniority 
is determined on the basis of the merit list prepared 
at the time of initial appointment, fresh reser-
vation at the time of confirmation in such cases 
is not necessary." (emphasis added) 

It is thus clear that date of confirmation cannot precede 

date of completion of, probation. Since the applican.t was 

appointed on probation on 17.9.74, the date of confirmation 

cannot •be earlier than 17.9.76. The aforesaid quotation 

also indicates that there is no reservation at the time of 

confirmation. However, it goes without saying that since 

direct recruitment is resorted against substantive vacancies, 

probationers do not have to wait for such vacancies for 

confirmation. In that context we are inclined toaccept 

the alternative claim of the applicant that if not from 

17.9.1974, he should be confirmed as an Inspector at least 

from 17.9.1976. This should be accepted unless the 

respondents had taken a conscious decision to extend the 

period of probation. Since there is no such indication 

by the respondents1 the applicant is entitled to be 

confirmed as Inspector with effect from 17.9.1976. 

6. 	We see considerable force in the argument of the 

learned counsel for the aplicant that eventhoughthe 

wan 
review made on 6.12.1986 to review the proceedings of the 

•1j 
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DPC whici met on 31.7.85 they could not consider the 
fl- 

revised Seniority List as on 1.1.1986. This list is 

doubly inadmissible not only because it could not be 

• available on 31.7.85 but also because the ti 

Seniority List haxA not been finalised after considering 

the objections which were invited at Annexure-B dated 

10.6.1986. Merely because the review DPC in review of the 

DPC of 31.7.85 met on 6.12.86 would not warrant considet-

ation of the revised Seniority List prepared subsequent 

to 31.7.85 on the basis of the revised order of confirmation 

issued on 10.6.86(Annexure_J). 

7. 	The question is where in the Seniority List of 

1.1.84 would the applicant's name figure. In the letter 

dated 25.3.87 of the Commissioner for Scheduled Castes & 

Scheduled Tribes at Annexure_I , the explanation given 

by the respondents to the Commissioner has been quoted. 

The relevant portion of this quotation is as follows:- 

" ? D.P.0 was held on 31.7.85 based on a 
seniority list of Inspectors as on 1.1.84 for 
considering the case of Inspectors for promotion 
to the Superintendent's cadre. As per the 
findings of this DPC, 11 general category 
Inspectors were promoted during the period from 
August 85 to March 1986. Out of the 11 vacancies 
against which these promotions were made, 2 
vacancies were reserved for SC and one for ST.  
2 SC officers were available for consideration 
within the normal zone of consideration for 
promotion as Supdt, but they were adjudged 
'not fit' by the DPC. No ST officer was 
available within the normal zone of consider-. 
ation. The one ST officer coming:within the 
extended zone of consideration was not consid-
ered for promotion by the DPC as he was not 
having the requisite qualifying service. 

0 
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but he was not considered for promotion as2SC 
officers were already available in the normal 
zone of consideratiop_In this connection, it is 
tobe pointed out that in the seniority list as 
on 1.1.84 Sri Sasidharan Np was wronyg$cupying 
the place of Sri K.. Sreedharan, another SC officer 
whn hd rPnrPsPntPd in thp matter as he was senior 

Sri Sasidharan. Th 

and Shri K.Sreedharan became senior to Shri 
N.Sasid.haran. (emphasis added) 

From the above it is clear that one Scheduled Caste Si 

Sasidharan No.1 came within the extended zone of consider-

ation but his position in the Seniority List of 1984 

had been fixed wrongly which was later corrected by 

placing the applicant above him. Thus the applicant 

Sri Sreedharan, even otherwise, would have come within 

the extended zone of consideration even if his date of 

confirmation is not preponed from 1977 to 1976 as 

directed above. In the review PPC, however, he w as not 

considered as the review DPC wrongly took into account 

therevised Seniority List of 1.1.86 instead of the 

Seniority List of 1.1.84. 

8 1 	In the conspectus of facts and circumstances we 

allow the application to the extent of and on the lines 

indicated below:- 

(a) 	The applicant should be deemed to have been 

confirmed with effect from 17.9.1976 and his 

seniority in the Seniority List of 1.1.84 and 

in the Seniority List of 1 • 1 • 86 at Annexure-B 

should be redeterrnifled.. 
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The proceedings of.the review DPC which met on 

6.12.86 for considering the cases of Scheduled 

Caste/Scheduled Tribe officers in the extended 

zone of consideration are set aside and the 

respondents are directed to reconvene the meeting 

of the review DPC as on 31.7.85 and consider the 

cases of Scheduled Caste/Scheduled Tribe officers 

falling within the extended zone of consideration 

in the Seniority List as on 1.1.84 in which the 

name of the applicant should figure on the basis 

of the revised date of confirmation as on 17.9.1976 

and in any case above the name of Shri Sasidharan 

No.1. 

If the applicant is not included in the panel 

by the review DPC of 1985 he should be considered 

by the review DPC of 1986 and on the basis of his 

merit ranking given promotion as Superintendent 

on the basis of the outcome of the review DPC 

of 1485 and 1986 with effect from the date his 

next ranking Scheduled Caste officer, if any, 

was promoted, with all consequential berf its. 

There will be no order as to costs. 

(A.V HARIDASAN) 	 (s.P MUKERJI) 
JUDICIAL MENBER 	 VICE CHAIRMAN 

S 
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CENTRAL ADIIINI5TRATIVE TRIBUNAL 

Dited the second day of February, 
One thousand nine hundred and eighty nine. 

Pr e so nt 

Hon'ble Shri 6 Sreedharan Nair, Judicial 11ember 

and 

Hon'ble hri N V Krishnan, Administrative 1ernber 

ORIGINAL APPLICATIUJ No.K-90/87 

N Sasidharan 
	 : Applicant 

—Us- 

Collector, 
Central Excise,Catholic Centre 
Broadway, Ernakulam 

Respondents 
2 Deputy Collector (P&E) 

HG. Catholic Centre 
Broadway, Lrnàkulam 

I'Ir R Rajasekharan Pillai 
	

Counsel of Applicant 

ilr K Karthikeya Panicker,ACSC 	: Counsel of Respondents 

ORDER 

Shri NV Krishnaj Administrativ&_mber 

The grievance of the applicant, who belongs 

to a Scheduled Caste (S.C, for short) is that the 

Departmental Promotion Committee (DPC, for short) 

which met on 31.7.85 did not consider his case for 

promotion to the post of S:perintendent, Central 

Excise though two vacanciesLreserved for S.Cs. He 

has therefore, requested that the findings of the 

uio be quashed or alt6rnatively, a dirctiur be  

\1L 	-<.2 
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issued for the COflVCfljflg of a meeting of the 

DPC to consider his case for assigning him 

an appropriate rank in the cadre of Superintendent 

Central Excise with restrosp.ective effect. 

2 	
The respondents have Pointed out that 

the Union Of India has not been impleaded 

though it is a necessary party and relying on 

the Supreme Court's judgement in Ranjit 11al 

Is. General llanager, Northern Railway (AIR 1977—SC 1701), 

they have subinitted that the application, therefore, 

deserves to be dismissed. Lie have Considered 

this submission. It appears to us from a perusal 

of that judgement that the Union of India would 

be a necessary Party in a case where an order 
of 

this Tribunal would impose a financial burden on 

the Union of India, particularly if it is of a 

recurring nature. The reliefs sought by the 

applicai -
t as may be seen from para (1) even if allowed, 

will not have such consequence. Hence, we proceed 

to dispose of this Case on merits. 



3 	The applicant's main contention is that 

the promotion to the post of Superintendent j Central  

Excise is to be made on the basis of seniority 

subject to fitness. In such cases, reservatiorS 

are made for SC/ST candidates and promotions are 

req jired to be made in accordance with the CII 

dated 27th November, 72 (Annexure-1) of the 

Department of Ptrsonnel, Government of India. 

According to this DII a 40 point roster should 

be prepared in accordance with the earlier 

instructions on the subject and the specific 

posts which have to be filled up by SC/ST 

candidates should be determined. Thereafter, 

separate lists should be drawn up of the 

eligible SC/ST candidates, as the case may be, 

arranged in the order of inter—se seniority. 

More importantly, their claims for promotion 

snould be adjudged by the oc separately. 

It is aleged that this procedire has 

not been followed in this case. 

4 	In that context, the applicant has 

referred to another procedure which governs 

promotions on the basis of selection. The 

reservations made for SC/ST candidates under this 

procedure is the same as in the procedure referred 

to in para 3 supra. The procedure for promotion 

requires that the candidates in the normal zone 

of consideration .- wiich is 3 times the' number 

- k9-. 0.04 
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of vacancies— should be considered. If adequate 

number of. SC/ST candidates are not available in 

this normal zone, the SC/ST candidates alone falling 

within the extended zone— which is 5 times the 

number of vacancies - should be considered. 

5 	The applicant's claim is that even if this 

was the procedure followed by the DPC, it had made a 

serious mistake. For, in the normal zone there were 

only 2 SC officials who had been repeatedly superseded 

earlier. Therefore, the DPC should have considered 

the names in the extended zone, wherein his name 

snould have found a place on the basis of the 

seniority list as on 1.1.84 (Annexure—I.I). 	It is 

stated that, apparently, this DPC overlooked this 

reqirement. 

6 	The applicant sent a representation in this 

regard on 19.3.86 (Annexure—III).(It may be added 

that Annexure III does not seem to be the representation 

against the UPC proceedings. It appears to be a 

representation against the seniority list as on 

1.1.86). He was informed on 29.1.67 by espondent No.1 

that the action taken in the matter of promotion 

was correet (Annexure—It!). 

7 	The despondc-nts contend that the post of 

superintendent, Central Excise is to be filled up by 

9r0rwtjon on the basis of selection and not on 

the basis of seniority subject to fitness. It is 

0 0 • 5 



• 	stated that for the preparation of a panel for 

promotion to the post of Superintendent ,  Central 	 -- 

Excise against 11 vacancies,of which two were 

reserved for SC and one for a 5heduled Tribe 

candidate (ST for short) a DPC was constituted. 

At a meeting held on 31.7.95, this DPC considered 

the names of 33 persons falling in the normal zone 

of consideration. As there were already two other 

SC candidates in the normal zone itself, this DPC 

considered that it was not necessary to consider 

any other SC candidates names from the extended 

zone in wnich the applicant's name did find a place. 

As the two SC officials in the normal zone were not 

found fit for promotion by the DPC, a panel of 

11 names were prepared without any SC candidates 

being included therein. 

8 	Thereafter, proposals were sent for the 

de—reservatiOfl of these vacancies to Government. 

The Ministry thereupon advised that the intention 

benind the Department of Personnel and Training 

ON No.22011/3/76—Estt 0 dat'd 24.12.60 (not produced 

on record) - which refers to the zone of consideration 

was to ensure that sufficient numbers of sc/ST 

candidates were availaile for consideration - if 

nicessary, from the extended zone if their number in 

normal 
the/zone was not adequate. The ilinistry, therefore, 

that 
directed L a DPC Meeting should be held to review 

the proceedings of the earlier DPC. Such a review 

4 
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meeting was, held on 6th December, 86. In the 

meanwhile, the seniority list in the lower grade 

of Inspectors of Central Excise had been revised 

for certain reasons. Based on this revised 

seniority list, the applicant's name did not 

figure even within the extended zone of consideration 

and hence his case for promotion was not considered 

by the DPC. The Respondents, therefore, contended 

that the procedure followed in this case for promotion 

was correct and cannot be assailed. 

9 	As some of the relevant instructions 

have not been bro'ght on record a reference was made 

to the "arochure On Reservation for SC/ST in 

services" (7th Edition), published by the Government 

of India, Ilinistry of Personnel, Public Grievances 

and Pension. The instructions relevant for the 

purpose of this case are as follows: 

(a) The Department of Personnel 019 No. 27/27/71-

Estt (SCT) dated 27th November, 1972 deals with 

reservations for SC/ST on pasts filled by promotion 

on the basis of seniority subject to fitness. A 

copy has been filed as Annexure—I. The procedure 

given in this ON is for all practical purposes 

the 5ame as mentioned in para 3 supra. 

(D) The rescrvations for SC/ST for promotions 

by selection, to posts in Clas II service, were 

first made in the same Department's 011 No.10/41/73—Estt 

t.R,__ 	.7 



(sd.) dated 20th July, 1974. The percentage of 

reservations is the same as in the case at (a) 

above. 

(c) A subsequent circular (Cii No.22011/3/76_EStt(D) 

L was issued by 
the same Department dated 24th December, B0 )Lexplaining how promotions 

should be made on the basis of selection. The 

procedure laid down in this circular is substantially 

the same as indicated in para 4 supra. 

10 	Apart from treir respective averments 

neither party has pointed out to any rule or 

instruction clarifying whether such promotions 

should be made on the basis of seniority subject 

to fitness or on the basis of selection. The 

applicant has stated in nis rejoinder that it is 

only by a notification dated 17.12.86 tiat the 

"Superintendns of Central Excise Recruitment 

Rules 196" have been notified. They provide for 

promotion on the basis of selection. Ear1ir to 

this, contends the applicant, th ic promotions used 

to be made on the basis of seniority subject to 

fitness. Even the DPC held on 31.7.85 had prepared 

the panel on the basis of seniority subject to 

fitness wnich could be ascertained by peruing the 

records of this meeting. 

11 	Accordingly, •the records of the original 

DPC held on 31.7.85 and of the Review DPC held on 

6 .12.85 wcre obtained from the respordents and 

..8 
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perused. We notice that the DPC Meeting held on 

31.7.85 followed the procedure applicable to filling 

up of posts by promotion on the basis of selection. 

These records also fully corroborate the Respondent's 

version at para 7 & 8 supra. In the "Consideration 

U.st" (i.e., the list of names arranged on seniority 

basis) put up to the DPC on 31.7.85,the applicant's 

name is at Sl.No.46. He was not considered because 

two SC candidates were available in the normal zone. 

This list was prepared "keeping in view the clarification 

given in Board's letter F No.6 12014/2/84—Ad.IIIA(ii) 

dated 12.7. 65 regarding seniority of Inspectors 

(Ordinary Grade) appointed on or after 1.8.72 to be 

determinEd in the ratio of 3 DRs : 1 Prornotee". - as 

stated in the office note. In the similar list put 

up before the OPC for the review meeting on 6.12.86 

the applicant's name is at 51.No.77 i.e., very much 

beyond the extended zone of consideration. This is 

a revised list prepared in the light of the instructions 

contained in the letter dated 12.7.85 referred to 

above and also the Board's letter F No.B 22013/34/80 

Md.II B dated 20.5.80 and Ministry of Home Affairs, 

D[.partment of Personnel & Administrative Reforms 

GM No.36011/28/83—EStt(SCT) dated 12.3.84. 

..9 



12 	It is thus clear that the DPC meeting held 

on 31.7.85 proceeded to prepare a panel on the 

basis. Further on the admission of the 

of the applicant himself it appears that, even 

earlier, such promotions were made on the basis of 

'selection 1 . Fo±,in para-6 of his application 

it is submitted that 11  in all the previous Departmental 

Promotion Committees the SC/ST officers in the 

extended zone, whose name appear at Si No. 131, 132 

and 142 were considered". As the zone of consideration 

is relevant only for promotion by selection, it 

is clear that it was this principle that coverned 

the promotion to the post of Superintendent 1 Central 

Excise. 

13 	It is only necessary to add that the 

' Superintendents of Central Eccise Recruitment Rules, 

1966' notified on 17.12.86,uhich came into force 

L copy of wnicn was 	on the date of their publication in the gazette,— aL 
'ivcn by the 

do not also give a clue as to what was the basis 
Respondents 

for promotion before the enforcement of these Rules. 

It should be noted that the review DPC was held before 

these Rules came into force. 

14 	We, therefore, find that the promotion to 

the post of Superintendent Central Excise used to 

be fiUed up by promotion on the basis of selectior' 

and not on the basis of seniority subject to fitness, 

and the proper procedure has ':een followed by the Res'ion 
dents. 

• .1 
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It is true that the DPC did not refer to the 

extended zone of consideration at its meeting 

neld on 31.7.85 though the names in the extended 

zone (including the applicant's name) were 

before it and though such a reference was 

warranted. Thisniistake was rectified at the 

instance of the Llinistry by holding another 

DPC meeting on 6.12.85 to review the earlier 

proreediriqs. The applicants name, hoLever, 

did not figure even i the extcndd zone on the 

revised 
basis of theaeniority list co;sidorcd by the 

DPC. Honce, njs case for promotion was not 

considered. 

15 	We are, therefore, of the view that, 

in the circumstces of tnls casu, tne applicant 

cannot have any grievance against tne final minutes 

drawn up-y the second OPC fleeting held on 6.12.86. 

If at all he has any case it could be only against 

the r6vi5ed seniority list on the basis of wnich the 

L consideration 	"Lonsideration List" was prepared, for/by this DPC, 

as nis name did not fiure in that list in the 

extended zone. However, that seniority list is not 

in cnalienge in this application. 

16 	In the result, we find that the grievance 

.made out by the applicant is not justified and 

therefore, nls application is rejecte 

cR 
NV Krishnan) 	 (c Sreedara n  Nair) 

ddrninj5tratjve 'lem)er 	 Judicial Member 
2.2.89 	 -- 	 2.2.89 
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