-FINAL ORDER
19.,2.1988
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A .Aboobackerkutty : Applicant
Vs

Divisional Engineer '

Telegraphs, : Respondent.

Ernakulam & 3 others

M/s MK Damodaran/PV Mohanan/ .
VK Mohanan/Johny Sebastain : Coumsel for Applicant
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CORAM

‘Hon'ble Shri S5.P.Mukerji, Admimistrétiﬂe Member
' &
Hon'ble Shri G.Sreedharan Nair, Judicial Member

(Drder pranounced by Hon'ble Shri G.Sreedharan Nair,
Judicial Member)

ORDER

The aﬁplicant“uhile-umrking as technician in
the mffice of the Teléphmme Exchanga;.Aluayauas proceedéd
‘against under ruls:: 14 of the CCS(CCA) Rules, 1965 for
Péild;evta maintain'devotion to duty and for acting in
a_maﬁner unbecéming of a gmvernhént servant as he absepted
,hiﬁself'unauthofi@edly'from 8.9.1982. An enduiry wvas
qohducied as a rgsult of which by the order dafad
2.,4,1986, the charge was found éfoved and the applicant
was remaved‘ffom service. This order is assailed in

this applicatien, The grounds urged are that before




b

conducting the enquiry, no notice was issued teo- the

appllcant and that the penalty was 1mposed without

glv1ng an opportunity to ths applicant to say anything .
about it. It is alleged that the impugned order has
been issuaed in-viqlatioﬁ of the pfinciplés of naturél
justice. According éo the applicant, he héd applied Por
leavé on medicéi ground uith.efﬁect'frbm 8.9.1982 to
7.3.1986; Since the applicatiors for leave subﬁi,tted by

him from 12.11.1981 to 7.9.1982 uere sanctioned, he was

~under the impression that the leave application for the

subsequent period uere also sanctioned., It was - only
when he reported for duty in March 1986 that he came. to
know about the impugned order. It is urged that the

penalty imposed is disproportionate to the gravity of

the charge.

2. In the reply filed on behalf of the respondent

it is contended that the épplication is not maintainable

as the applicant*has not preferred appeal against. the

" impugned order as provided in the Service Rules. It

"is admitted that the applicant had availed leave on

medical ground during the period from 12.11.1981 to
7.9.1982, UWhen further applications for leave were

. O .
received, the Departmeng)gf Anvestigation understood

. _ : - -
that the applicant had left the country, seseimg fhe

leave applicatiopns related to the period from 8.5.1981

2e3/een
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to 31.8.1983. Beyond tHat date no leave applicatiap
was received.  The applicant was actually sanctioned
‘leave only Upt6'8.9.1982. The enquiry against .the
applicant Qas.condgcted in accordaﬁce with the provisions
of the rules. All the communications sent to the
! , ICe

applicant uwere geturned unserved uitthndorsements
"Addressee left Ihdia", or "Refused". Since notice

/ A
Qas given to the applicant at every stage of theﬁ.
enqﬁiry by sen&ing the.notice to his last knogn.address,
he cannot-compiain that no opportunity uas graﬁted_to
defend himself. ‘According ta the rulas)before the
imposition of the penalty; a governmeht se;vant is not
entitled to nmticé regardihé_the prppdsed benalty. It
is stated that as the applicant remained continuously
absent from duty, hé deserved a penalty of dismissal

from service, but the penalty of removai was imposed,

taking a lenient view of the matter.,

3, It fg Fans% to be decided as to whether the
order dated 2.4.1986 by which the pemalty of removal
_ eSes O

from @ service,of the appliCath}s sustainable.

v
4. -A WNee preliminary objection has been raised on

bahalf of the respondents that the application is not
" '4c‘ \ :

maintainable since it has beesn &etme without pursuing
the remedy of appeal. No doubt, under Section 20 of the

-
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Adhinistrative Tribﬁnals'Act the Tribunal sh@lluﬂot
ordinarily admit an applicétiom unless the applicant

| \We 4 .
has exhausted g#f remedies available to him as per the
Service Rule. Hoﬁewar, that does not mean that. an
application which has been admitted by the Tribﬁnal :
and which has beén heard finally is to be rejected
on the short gfound that the,appiicant has not puréued:
the reéady_o? appeal before the appellate authority,’

We oVarvrule the prelimimary objection.

’

5. =~ The solitary ground that was urged by Advacate -

" Shri P.V.Mohanan, appearing on behalf of the applicant

was that the penalty has been imposed in violation of
the principles of the natural justice as no opportunity
was afforded to the applicant for defending himself. ’

Oh an examination of the file relating to the enquiry made

i@ available by the Central Government Standing Counsel,

we are unable to agree with counsel of the applicant..

.~

6. This is é case where admiffedly the applicant had
not attended duty from 12.11.1981., He had availed leave
on medical ground for a period oFL?Dﬂ days in 8 spells
during the period from 12.11.1981 to 7.9.1982 and had
exhausted all eligible leave. Thereafter, for the

period from 8.9.1982 to 31.8.1983 applications for

leave in 5 different spells were submitted. Since
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\C;applicant had,bgen contihgously absent, invest}gation
ua?iconductad by the department‘udn& accﬁrding'to the
reépondants;_ip was revealed that the applicant had left
the countfy. Theiappiicatiohs for leave auriné’the
periodlfrom 8.9.19821t0 31.8.19837uefe not sanctioned.
AFFB: 31.8.1983, thdugh the aéplicant upuld giglégggﬁhafi
he had applied,for lsavé, according to thé respondents,
“there uaéqo such applicatidn. It is significant toﬁﬁ%e:
that sven a?ter'the reﬁly of the re;pondents, the appli-
cant.has nutlmafed to state as to ghen ehe applications
'uére subhittéd or to produce any materiai tp st;tahtiate
the avermant} »AdmiEediy'the leave épplications during
the pefiod endiﬁg,7.9.1982 were di:emtly submitted before
tharthird-r83§dndenti‘ Even according to the applicént
it was only im March 1986 that he reported for thy.
Uhen there Qés_no inﬁi&at;on to him that the leave applied
for.dqring the mriod Prom B,9.1982 t¢.31;8.1983 was

A behkevad
sanptioned bafese—hanrdy the appligant mes to find out
the actdél pasitimn. A{governmént sarvant camndt claim

any kind of leave as a:mater of righf; if has to be

sanctioned by the competent authority.

—f—;- Mere submissiqﬁ of the- leave application will .
notienable‘a govgrnmant'servant.fq 8bstain from reparting
‘Por duty. Even after the leave éppligdréﬂvduringvthe
period from 8.9.1982 to 31.8.1983 was ;ejected.by the
?i/’ cqmﬁetent authority, the applicant did not repof? for



'dgty; As stated earlier, there is no material oft
record to establish that for the subsequent pericd till
his reporting for duty in March 1886 even an application

for leave was submitted;

7. It was in the circumstances menticned in the
praceﬁding paragraphg that proceedings uere initiated
against the applicant 5y issue of memorandum of dharge

. for vi@lation'to maintain devotion tovduty ahd acting
‘in a mannef unbecoming Ef a govérnmept servant. Thg'
memarandum-of charge uas.éent to the'applicant in ﬁha
address uhibh hé had réported, but it was returned with
the endorsement of fefusal; fhe enquiry officer had
also issued.notice to the'applicaﬁt regarding the
preliainary sitting fixed qn.6.2.1986..that'natica also
-waé‘nehurnad with the same endorsement. Fbﬁ fresh
sitting was proposed to be held on 24.2.1986 and the

| 4 ' el LT
notice to the’applic§nt in that behalf also mede—thet .
the same féte. » . The enquiry\officer gave angther
opportunity and cause&the issue of anotﬁer notice,

“Even-than.the applicant did not care. to accept the
notice. It Qas’in_tha above circumstances that the

eéquiry«ofﬁicer héld the enquiry ex parte. He could

not he'?aulted for doing~salsince Sub Rule(?q)of Rule 14

of the CCS(CCA) Rules, 1965 enables him to do so. It

~was’é?ter the examination of the Sub Divisional Officer

V(’,/’ e/ eus



and perusal of the entries in the Service Book of the
et la ehe

' abplicant that the conclusion of-the—aubRrertties against

as ,
the applicant a=e proved was arrived at., It cannot at all

be said that the énquiry was not conducted in accordance
with the rules or that there has been violation of the

principles of natural justice.

8. _Itﬁis urged in ﬁhe appLicatibn.that before the
impasition>uf the penalty, a notice regarding the proposed
penalty shoul&hhave been issued. There is no substance
in the attack, for Sub Rule(4) of Rule 15 of the @ules
specifically proyideé_that it shall not be necessary to

give the government servant any opportunity of making

rapresentation on the penalty proposed to be imposed;

9. It was submitted by the counsel of the applicant.
that in any event the penalty that has been imposed is

disprpportionate to the gravity of the charge. e do not

agree. This is &he case where for a continuous period of
_ Wiljedhy o ooy , ,
4 years the applicanthabsantihimself from duty. As such

(o &
it cannot be said that the penalty of removal from service

is so disproportionate as to warrant interference.

10. The applicatien is dismissed.
(S.P.NEE;;;i) (G.Sreedharan Ngir)
Admv, Member ‘ ~ Judicial Member
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