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&UDGMENT

v

HON'ELE SHRI N. DHARWADAN, JUDICIAL MENEER

This is the second time the ‘applicant approachés:.
this Tribunal_for quashinq'a pﬁhishment of compulsory
retirément impoéed on him. Absén;e from duty, &buse
and assault of Junior Enginéer-afe the offences

charged against the applicant. Are they so serious



enough for compulsor@%y retiring an officer? We are
not to decide that issue.in this case. .

2.‘ Origigéllythen he was working as the Technical
Supervisar the puniéﬁﬁgnt of_compﬁlséry retirement
4was passed‘on 20.12.1985; It was confirmed by the
appellate authoriﬁfhby his ordér dated_4.7.1986. Hé,‘
fi;ed 0}A. 841/86vmainly on the ground that he was not
offered an opportunity £o héve the assisﬁanCe of
‘another governménﬁ serVant. This contention was found
favouf with the Tribunél. Punisbment was quasﬁed by
Annex?re-II;judéﬁenﬁ dated 25.11.1987.. The operative
portion readg as fbllewsé

"We quash the order of the third respondent dated
20.12.1985 as confirmed by the order of the
second respondent by his order dated 4.7.1986
and direct the third respondent to hold 3ncenguiry
' afresh after affording an opportunity to the —
- applicant to take the assistance of another
Government .servant toe present the case on his
behalf, in the light of what has been stated
in this order. Since the applicant is out of
service, we also direct that the enquiry shall
be conducted expeditiously and at any rate.
concluded within @ period of 51X months. trom

the date Of receipt Of CODY Of tNis order.™ —

) {(emphasis ours)

3; " The applicanﬁ filed M.F. K.3éé/é7 in 0O.A. 341/86
for directigh to éeinstate him or in the alternative
to iséue a clarificati¢n thaé_he is entitlédlgo be
reinstated in servicé pending a fresh enquiry. This
Tribunal dismissed his pefétion on 11.1.1988 making

if clear-that no direction for %einstatemeﬁt.was made

in the final order passed on 25.11.1987.

.

®e
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4, When fresh enduiry commenced as directed in
Annexure-II judgment, the applicant again;raiSed before
‘the enquiry officer in his sitting on 18.2.1985 that no
eﬁquiry could be proceeded against under Rule 10(4)

of the CCS(CCA) Rules since hé is out of ser;ice;‘

This ﬁatter-was referred to the Divisiohal Engineer,
Telecom., Calicut, who passed an 6rder on 26.2.1988
clarifying kﬁebposition\in the foilcwing manners:

"The petition submitted by the ex-official to
the Tribunal to issue a direction to the , '
department to reinstate him in service before
the enquiry is started afresh, has been dismissed
by the Hon'ble Tribunal on 11.1.88. Hence it is

~ not necessary to reinstate Sri C. R&veendranathan,
in the department at present to conduct the
enguiry. It is therefore requested that the
enquiry may be proceeded further and completed
within six months i.e., before 7.6.1988; as
stipulated by the Hon‘'ble Central Administrative
Tribunal in the above order.”™

S The apélicant.alsq filed a separate petition on
12.3.1988 before the Divisional Engineer, Telecom.,
Kozhikode to reinstate him and pass order under Rule
10(4) of the CCS(CCA) Rules. This was refected

as per proceeding, Ext. Red(a) Noe Q. 1992/DISC/11/14
Calicut, dated 15.3.1988, informing him that ihé
department is.not-in a position'té reinstate him in
service at preseht and thét he may co-dperate with
the enquiry proceedings so as te comg}ete it before
7.6.1988 itself. |

6. Thereafter the enquiry was ?ompleted and Annéxure-IV

report was submitted finding the applicant guilty of



its

both the charges shown in Annexure~I memo of charges
viz: (i) On 26.8.1983 applicant was not available for

duty at about 19.00 hours, he has not marked relief

in the log book arnid he was found playing cerds in

the line staff rest roém, and (ii) he used vitupefative
language to and assaulted Shri P. Kuttan, Junior
Engiﬁeer (Indoor), Tirﬁr; Accepting‘fhé findings the
disciplinary-autho?ity-Qpassedtémnexﬁre~i11 order

which Qas confiﬁmed in appeal by Aﬁnexureévi order. .

He is challenging both these'orders-in this application-
7e The applicant faised the following grounds:

(1) the enquiry is bad, illegal and against
Rule 3 of the CCS{(CCA) Rules and Rule 136
of the P & T Mannual because of the failure
of reinstatement of the appllcant after
Annexure-I1 judgment;

(ii) The copy of the enquiry report was not given
to the zppllcant and hence the punishment is

illegal and unsustainable; and

. (iii) This. is a case of no evidence at all to
prove the charges levelled against hime

8e Having gone through the records of the enquiry

and after considering the arguments addressed by the

counsel we are inclined te take the view that this
Tfibunal thle passing Annexure-II Jjudgment a&verted
ﬁo the fact that the applicant,'ié out of sefvicef
and‘hénce xxx directed the enquirf to be compléted
within a fixed period of éix months presumably giving
freedom to the~resp0n&ent to conduct the enquiry
without passing any order of reinstatement of the

applicant. Penalty order alone was set aside merely
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on technical ground rglegating the parties to the originai
stage at which the enquiry stérted sO as t§ enable them
‘to éomplete the eBQuiry in accordance with léw after
cdmp;ying wiﬁh all stétutory formalities. The Tribunai
took the same stand‘when M.Pe No; K-365/87 for directién
for reinétatément or a cLarification was filed by the
}épplicant. According;y on the basié of the order of‘the
" Tribunal the Diviéiohal Engineer, Telecom. Kozhikode
passed Ext. R-4(a) order dated 15.3.88 rejecting the
reguest of the applicant er reinstatement and this

order remains unchallenged.

e The legal position regarding the .right of reinstatement
of delinquent employee during fresh enquiry as laid down

by the Supreme Court is as follewss"

"We find no substance in either of the points urged
on behalf of the appellant. The earlier order was
quashed on a technical ground. On merits a second
enquiry could be held. It was rightly held. The
order of reinstatement does not bring about any
distinction in that regard. The Government had
to pass that order because the earlier order of
Teversion had been quashed by the High Courte.
Without reinstating the appellant, it would have
péen dirricult, perhaps unlawful, to start a fresh
Bhguily against the éppellante. The observations
OF thisS COuUrt 1in the last paragraph of the
judgment in State of Assam v. Je. N. ROy Biswas
(1976) 2 SCR 128 are not applicable to the facts

- of the present case and -do not help the appellant
at all.w

This wasvfellQWed by Kerala High Court in the decision
reported in A. K. Balakrishnan Nair v. The Supdt. of

Post Offices, Ernakulam, 1982 KLJ 1493

" This observation is brought to my notice to
contend that 1t rule 10{4) 1s not applicable
J fresh enguiry 1is permissible only after
reinstating the petitioner in service. I hold
That this submission is well founded, on the
principles enunciated in the two Supreme Court

" decisions, which means that the deemed
suspension in the peculiar circumstances of
this case cannot be sustained in law.™"




1o0. The Supreme Court in Khem Chand V. Union of

India and otters (AIR 1963 S.C. 687) held as follows:

"There is therefore no difference worth name
between the effect of Rule 12(4) on a
government sServant the penalty of dismissal
removal or compulsory retirement on whom is
set aside by & decision of a court of law
and a further enquiry is decided upon and
the effect of R .12{4) on another government
servant @ similar penalty on whom is set aside
in appeal or on review by the departmental

. authority and @ further enquiry is decided
upone. In both the cases the government
servant will be deemed to be under suspension
from the date of the original order of
dismissal, except that where in a departmental
enquiry a govemnment servant was not placed
under suspension prior to the date when the
penalty was imposed, this result will not
follow 8s R.12(3) would not then have any
operation.® ! :

11? - A case of cqmpulsory reﬁirement appears to
be distinguishable from dismissal and removal from
service. The Supreme Cou:t ﬁeld as follows in-
Chief Justice of Andhra P;édesh V. Ae Dikshitulu
(AIR 1979,SC 193): |

Tt is well settled that compuléory
retirement simpliciter, in accordance with the
terms and conditions of service, does not amount
to dismissal or removal or reduction in rank
under Article 311 or under the Service Rules
because, the Gov@rnment servant does not lose
the terminal benefits already earned by him."”

But ih~»38 case of compulsory retirement involving
an element of punishment, of course Article 311
would be attracted. Howe#er, when a decision .

taken for compulsory retirement of an

o e
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- officer ~’is. set aside by @ Court or Tribunal, he can be
deemed to be in service unless he has already attained
the age of superannuation unlike in the case of an
order of dismissal or removal from service in which
case a separdte order to put him back in service is
unavoidablee.
12. Withoutlgbing into thesé nicéties or examining
‘the decisiohs,on the peculiar facts and circumstances
of this case we can came to the conclusion that the

thel
Tribunal was of the view“when the penalty orderg was

(35 . [,

set aside by Annexure-II judgmentbthat the respondent
could very well proceed with the enquiry without passing

any order of reinstatement of the épplicant. However,
: \ 1 ’5

-

we_a;e;h§ldingfls” that sé long as the order Ext. R-4(a)
IpaSSed by the Divisioenal Engineér, Teieqoﬁ. remains
uﬁchallengéq/the applicant capnot rely on these decisions
aﬁd conteﬁd‘that the eQQuiry is wholly void simply |
on tﬁe_ground of fa;iure of hig reinstatemen£ in service.
13. 'iWe have no hesitation to hold that the further
contention of the'appiicaht that the enquiry is against
Rule. 136 of thé P &.T Manuai is also without any
‘substancef Rule 136 of the P & T Manual is quoted in
Exte R-4‘(b) which contemplates .certain procedural

| ComHich
fermalities which are to be eempisteé with only when

the applicant is in service. For the reasons already

stated a fresh order of reinstatement of the applicant
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‘presumably not found S//! _ .
~was ./ necessary on the facts of this case in the

light of Annexure-~II judgment. Moreo&er the procedure
~in Rule 136 of the P & T Manual contemplates a case of

&

original diéciplinary enquiry and-notﬂan enquiry whichz
- [
occasioned due to the direction of the Tribunal as in
this case after setting aside the éenaity order already
passéd.against thé}applicant; Hgnce, there is.no
'_Substance in the firéﬁ gfound‘raised b; the applicant.
14. The next centegtion raised byvthe applicant is
that the copy of ;he enéuiry réport was not,giveﬁ to
him beforg imposing the major puniShment of’compulsory
retirement. éé the penalty is null and void. Such a
contention had nét beén taken by the applicant either
in Annexure-V appeal memorandum filed before the
léppellate authority or befbré.this IEibunél in this - .
apﬁlication. Presumébly ﬁhis is baséd on tﬁe decision
in'Premnath'Sﬁarma£s¢c@§e (1988 (6) ATC 906) but iﬁ
has.béen stayed b§ the Supreme cburt. 'Hewever, we
are‘noﬁbinclined to inte?ferevin this casé at this
Stage mérely on ﬁhis'technical plea especially when
there is no evidence before us either to substantiate
»oF“dispfove this contention. Aﬁcordingly, we hold -
© that therg is normérit in this segond grounde.
15. Fihally,it was,urged-thét this i; a case of no

evidence and the charges cannot be sustained on the



evidence felied on by.both the enquiry officer and the
~disciplinary éhthoity._ This is factual and we are not
sittieg in‘appea; over the disciplinary proceedings. .The
Supreme Court in.several cases while.dealing with the

review j.uri-saiction of Tribu’nal over the factual findihg
inban enquiry held ‘when once a conclusion is ‘adduced

ffom ﬁhe évidepce, it is not permissible t; assail it

even theugh_it is peSSible on evéluation of the same evidence

by some other authority to arr;ve at a different conclusion. '

f authorlty is needed, the followxng case§ do eStabllsh

Marmely o
this pr1nc1ples Khardah & Cos Ltd. V. Workmen (AIR 1964
g,

sC 719), Benaras Light Electric and Power Co. Ltd. V.
The Labour Court II, Lhcknow'and others (1952 SC\2182).
v16.' One impo;ﬁantléspect which really escaped the notice
of k% both theidiscip;inary autﬂority and appellate

- ' ‘ :
‘authority oe‘the facts and circumstances of this case is
whethe? the‘punishment'of.compulsoryAmetirement.imppéed

b

consistently XXXXXXXEXXAXRXXXXXXXX D by all the authorities
on the facts of this caseamd

before and after Annexure-II judgment“really warrantedin &

the interest of justice. NO reason is given for the award

. / ) . o

of cbmpulsofy retirement in this case. The punishing

authority should apply its mind to the nature and gravity

of the offence, as well as the facts of the. case as held

in Hardayal Singh V. State of Himachal Pradesh, 1977 (1)

SLR 327. A mecmanicél determinatien of the Quantum: of

punishment is always bad.
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17. The charge élléged and proved in this case appears
to be comparative;y not of a very serious nature. -On
26.8.83 when the supervisor inspected the place of duty
at 19;00 hours the applicant was‘éound playing cards in
the ﬁearby staff rest room and he &lso used vituperative
" language and aésaqlfed the JUnior Engineer on the mere
asking about his absence. This being a first offence

in ﬁis Service a lesser pgnishment would have been tried
té make ﬁim moré.efficient and;a‘disciplined'officer in
the.intéfest of justice; We have a feeling thaﬁ phe

-.penalty imposed'ih this casé-is excessive and dispropor-
t;onately.high and it reqhires a recon;;dération. |
'Really the penal portién of the AiSciplinary proceedings
in this cage is disturbigg ou; mind but our jurisdiction
15 very much limited éfter the verdit of the Supreme -

_Court in Parma Nanda's case (1989 SC (L&S) 303). We
'cannot pass any érder in this case except directing
the applicant to file a feview pétition before the
- statutory authority raising this question. The
,applicant could have raised this unStion before the
re&isional authority by filing a properly prepared
'review'petition or revisionQ 'Hé has no explanatién
why he failed tb do: so afﬁer.Annexﬁre-VI order of the
vappellate’authority.

18 1In thé result we dismiss this applicatidn, but .

Eb/ ' ‘with the observation that thig is @ fit case for
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revieWing or revising authority to recgﬁs;der the
quantum of punishment, in case the applicant thinké
it fit aqd proper té approa§h such éuthority by filing
a réview §r révision. If he files such a petition ©
, within ten days from todayvit shall bé;dispoSed of
by the concerned authority-consideiing thejquéntﬁm
of penélty according to law within a period of three
months from the date of receipt of such petitiona
19. . We think it would be fair and proper on the
facts and circumstances of the case and ih.the light
of our decision on the queStion of reinstatement to
ldirect the fespondents to.pay shbsistence allowance
~ to the applicant at the rate adﬁissible under law
from the date of cOmpulsory retiremént of the applicant
_ viz. 20412.1985. Acéordingly we do so. The respondents
shali make the payment witﬁin a périOd of three
months from thé date of receipt of a copy éf this
judgmente | | )
265 _ The applicétion is aiSQOSed—of with the above
directioné but withouﬁ any order as to costSe

\

, . v 40 »
(N. Dharmadan " : (5. P. Mukerji)
" Judicial Member Vice Chairman
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