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 JUDGEMENT

HON'BLE SHRI N.DHARMADAN, JUDICIAL MEMEER
The applicant, who is working as a Lineman in the
Telephone Exchange at Kaﬁjiréppally; filéd this application

to quash.Annéxure-I prcceedings dated 20.6.1988 apparentlyc;swﬁg[

' by the Sub Divisional Officer in pursuance of the observations

of this Tribunal in the earlier judgment in TAK 100/87 at
Anpnexure-II.
2. When the disciplinary proceedings were taken against

the applicant he filed 0.P.683/82 before the High Court

which was transferred tc this Tribunal and disposed of

as per Annexure-II Judgment after renumbering it as
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TAK 10Q/87. The operatiwe portion of the judgment in
Annexure~I1I reads a followss

" In view Oof the facts and circumstances indicated
.above, we allow the application with the
"direction that the petitioner should be considered

to be on duty with full pay and allowances
betveen 18.9.80 and 1.6.82 and he should be paid
the arrears of such pay‘and allowances within

a period of three months from the date of
communication of this order. The respondents
will be at liberty to start disciplinary
proceedings if so advised, against the applicant
on the question of the alleged unauthorised
absence from duty between 25.7.81 and 1.6.82

and take:; such action as is necessary in
accordance with law."”

3. The question that ariseslﬁor consideration is
limited to the period of suspension from 26.7.81 to.
1.6.82 end the eligibility of allowances due thereof
to the applicangg
4. The app;icant'e case is thet after the judgment
at Annexure-II.the third fespondent by Annexure-III
order dated 10.2.1988 informéd him that paYment of
arrea;e for the éeriod frOm‘26.7.1981 toi31.5.1982
was liable tb belwithdrawn as he was unauthorisedly
abeent duriné that period. Thereafter the second

' ' decided to Qf’
;eepOndent by Annexure-IV memo dated 12.4.88/t§eat %
the period betweee 26.7.81 to 1.6.82 as dies-non under
Fg ijeA making\it clear that it'will neither count as
vservice nor be construed as break in service. The
applicant was given e period of seven}days to submit his
representation, if any, ©or file objection to the
proposal. The app;icant submitte§ Annexure-V feply

to Annexure-IV seeking clarification as to whether his
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pay and allowances for the period from 26.7.81 to
1.6.82 have been drawn and paid to him or note. Without
any further clarification as desired in Annexure-v, the -

SDOT issued an order Annexure~I on 20.6.88 stating

‘that the applicant is not eligible to be paid pay and

allowances for the period 26.,7.1981 to 1.6.1982 and his
unauthorised absénce during the aforesaid period

'will be treated as dies nons' The applicant again

sent Annexure-VI dated 21.11.1989 to the District

Manager in which he has stated that he did not receive
any clarification as sought for by him in Annexure-V.

The SDOT passed the order arbitrarily without giving

the clarification and stating'that he is not eligible

to draw pay and allowances for the period from
2647081 to'1.§.82.4 Thig ;s illggalf |
5. ‘It is at this stage the applicant filed this
application with the followiné prayers:

"i) To quash Aﬁnexu;e;l

ii) Direct payment of the pdy and allowances due
to the applicant from 26.7.81 to 1.6.82 with
18% interest from the date on which payments
were actually duee.

iii) Grant exemplary cost to the applicant.
X X : X : X!
6+ . In the counter affidavit filed by the third

respondent it is gated that the show cause
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notice Annexure-~IV contains only a proposal to treat

this period as unauthorised absence and the clarifi-

cation sought in Annexure-V by the applicant viz.
whether the applicant's pay and allowances for the

period from 26.7.81 to 1.6.82 have been drawn and paid

to the applicant is not relevant. Hence, he has passed

AnneXure-I1 order considering Aqnexure-v because the
information‘sought had been given to»the.applicant as::
pe; Annexure R-3(A) letter dated 5.3.1988 thaﬁ.the arrears
of pay and allowances have aiready been paid to the
applicant. The applicant had not filed any:appeal
against Annexgre;l till 21.11.89, but filed Annexure-vVI
which was disposed of'by LGM on 18.71..90 (Anqexure R=3(B)
ﬁpholding AnﬁeXure-I. It is further stated invthe
counterﬁaffidavit that he Qas placed under s;gpensign

in connection with.disciplina;Y'proceedings on 18.9.80.
This suspension Was revoked by order dated 7.7.1981 and
it was sent to the applicant by registered‘post but he .
refused to accept this letter. 1In tﬁ;; Qrder it was

stated that the suspension will be deemed to have ceased

~ from the date of joining duty as Lineman at Erumeli.

A revised order dated 21.7.81 was issued, since the
earlier order was not accepted by the applicant, statihg
that the suspension was revoked with effect from the

. o - 44,"‘-;»—4——“\: ) : :
afternopn of 25.7.81 and that he was transferred to

Erumeli and that the overstayal from 26.7.81 is liable

to be treated as unauthorised absence. This secohd
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letter was also‘returned undelivered.- Hence the respondents
have contended that the order of suspension is communicated
to the applicant and the suspension is revoked on the
afternoon of 25'7'81',

7. The applicént is keenly contesting the matter againét
the department. This is the §econdvtime he is coming before
this Tribunal. This time he ;s attacking the action taken
by the respondents pursuant to the judgment of this

Tribunal at Annexure-II. The contention raised is

that the impugned order was passed without giving the
applicant the necessary information sought by Annexure-vl

so as to eﬂable him to file objections to Annexure-IV ndticé.
8. So.thebmain argument of the learned couﬁsel, Shri

M.R. Rajendran Nair, is that Annexure-I order is vialative
of principles of natural justige, This ground is based

on a mistaken impression about the applicatiOn of principles

of natural justice in matters of administrative disposals.

a b

The main requireﬁents of/fairlhea:ing are:

(i) a person must know the case he has to meet and

(ii) he must have adeguate opportqnity to meet the case.
fhep test is, was he told about thg gist-pf allegations or
did-he‘getvthe means of knowing what it was and the
details\of.the action proposed against him. " No.man
shall be hit below the belt- that is the consciencelof ﬁhe
matter" (Sge Board of Mining Examination Vs. Ramjee, AIR
1977 SC 965)- The Supreﬁe €ourt in ReS. Das's case,vAIR

1987 SC 593 observed:

"Rules of natural justice are not rigid rules, they
are flexible and their application depends upon
the setting &and statutory provision., ndature of
right which may be affected and the consequences
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which maylenfail, its application depends upon the
facts and citcumstances of each case"

Prof. Pagl Jackson's(Natural jgstiCe by Paﬁl Jackson

2nad gdp.page 11)‘explanation for Qfai;ness?_has_beén
accepted by Jaganatha Shggty Je,in Management of Nally‘
BharathvEng. Co. Ltde Vs. Stéte of Bihar and others,
1990A(2)SQC 48,“ as a fundamental principle of good
édministration.” "Fairness ié also a principle to ensuré
that statuto:y authority_arriyeslgt a just QQCision either
in prOmQting_the interest or affécting the rights of
pefsonsf TQ use the time hallowed phrése”that justice

'should not only be done but be seen to be done" is the

essence Of fairness equally applicable to administrative
authorities. Fairness is thus a prime test for proper
and good administration. It has no set form of procedure.

It depends upon the facts of each cidsee. As LOrd Pearson

said in Pearlberg Vse Varty (1972 (1) WLR 534), fairlness

- does not necessarily require plurality of hearings or

repreSentations and counter representations. Indeed, it

cannot have too much elaboration of procedure since

wheels of administration must move quickly.'wWith this

principle in mind we may examine the contention of the
learned counsel in this case.

9. ;p the instant case when xyxxgexxkt Anhexure-III
was.issued to the applicant on 10.2.88 informing him that
~the péYment'oﬁ arrears for the period between 26.7.81

to 31.5.82 is liable to be-mwithdrawn, the épplicant kept

-, R U ‘0 . -
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Quiet. He did not sgek any clarification as to whether
this @mount was drawn and paid to hime - But it is seen
from Anhexure R=3{A) that thé applicant sent & fepgesen—
tation to Telecom District Engineer on 11.1.88'and in
answer to the same he wds informed " arrears of pay and
allowances have already been paid"® to hime Thereafter,
Annexure~IV memo was issued to him on 12.4.88 after
finding that the applicant unauthorisedly absented himself
- from duty during this period. Without filing any o
objecticn he preténded ignorancé Qf Annexure R=-3{(A) and
. sdught élarifiéaﬁion by Annexure~V as to whether he
received the pay énd'allowances for the period. . There
is no ekplan@tinn_why he did not seek clarification
when Annexure-III was recéived by him. Since this
iﬁformation was already given to the applicant and he
was fully awaréwof the details he filed Annexure~V
simpiy to delay the matter and not to dget any clarifia
cétion‘relevant for filing objections. However, he
‘did not choose to avail the opportunity by filing his -
- iny- »
objection with/the specified time, instead he sought for
clarification,®$ if he is not aware of the details of
the payments as stated ;n Annexure 3—3(A). Further,it
is difficult to understand how such a clarification as
to the receipt of the pay and allowances is a relevant
information necessary for filing his objection to

Annexure-IV which deals only with FR 17(1) and imposition
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of dies non. The applicant's conduct in having refused
to éccept the comhunicatibns and letters sent to him
by the respondents in connection with the suspension
and revocation in 1980 and 1981 as.disclosed in the
counter affidavits filed in this case and TAK }00/87,
khe apblicant refused to feceive consistently all
registered letters'containing order NosX/15/B/10 dated
27;5.81, subsequent order relieving him'from Kanjirappally
when he waé transferred to Erumeli, further order

No.X 15/B/13 dated 25.6.81, order No. X 15/B/20

dated 7.7.81, etc.,), indicates that the applicant

would not cooperate with the respondents in continuing

steps for completinglthe disciplinary proceedings as

indicated by this Tribunal in Annexure-II judgmente.

10. Under these circumstances theCe . is nothing wrong
if the SDOT had presumed thatfhis is only a devise
édopted by the applicant for delaying the matter and

passed the impugned'orderA&nnexure-IAwithout giving

“any further time to file his objections. Moreover,

on the facts and circumstances of the case, Annexure-i
is not treated by the applicant as a final decisglon-

It indicates that the period from 26.7.81 to 1.6.82

- "will be treated as dies non" and the applicant filed

a detailed objection Annexure-VI on 21.11.1989.

11. After considering Annexure-VI objecticn submitted

by the applicant on 21.11.89 against Annexure- 1 ,
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thé DGM considered his case and passed a final order
upholding Annexure-I1 and;communicated to the_applicaht
by annexing it along with the counter affidavit as
Annéxure R-3(B)s The applicant has not challenged thié

final proceedings issued to him, which in fact has

~ superseded the impugned order at Annexure-I.

12. The applicant also submitted thét i£ is not open
to the respondents to treat the_period as diesvnon after
Annexure-II judgment and FR 17 is not applicéblé ﬁo the
facts of this4case. He has not raised such oﬁjectiOn
before the authorities. Yet it is to be noted that

even though there is'an'observation in the last portion:
of thé judgment that the pétitioner should bé consdidered
to be on duty with full payvand allowances between the

period 18.9.80 and 1.6.82 and he should be paid the arrears

_of such pay and allowances within the period of three

months from the date of communication of this order, the

Tribunal has given f:eedom to the respondents " to start

disciplinary proceedings, if so advised against the

applicant,"on the guestion 6f the allegea unauthorised

absence from duty between 26.7.81 and 1.6¢82 and take

such actign as is necessary in @ccordance with law."

This clause read withthe final sentence in the earlier

'bparagraph of the same judgment will lead to the conclusion

that the respondents may take suitable legally permissible
steps agaihst the applicant for the unauthorised absence

between the pericd of 26.7.81 to le6.82. Accordingly,
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the respondents have issued Annexures IIT and IV.

But the applicant conveniéntly avoided from objecting
the same by raising all the legal contentionse

12. Vunder these circumstances it is difficult to come
td the conclusionqthat ﬁhere is violation of'principles
of natﬁral,justice in this.case as submitted by the
learned counsel and that the final decision for treating
the unauthorised absenée of the applicant as diesS non

ié bad and unsastaipable on that ground. The failure

Of the applicant to submit his objectipns t0 Annexure~IV
withih the time specified therein is fatal, Hence, it
i§-only to be found that thé'impugned order cannot be
quashed as violative of principles of natural justice;
14. In the ﬁesult this application is dismissed asi :

devoid of any merit. There will be no order as to

COStsSe

_ _ (N. Dharmadan)
BN Judicial Member

Hon *hle Shri NV Krishnan, Administrative [lember

15 It is with great regret that I find it necessary:

to record this dissenting judgment. The only portion

of the judgment of my learned Brother with which I

fully agree is the one which deals with the principles

11
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| | their
of natural justice and the manner oF;épplipation to
administrative decisions. 1 notice that on all remaining
issues our perceptiens are vastly different and hence it
is not surprising that our efforts to render an unanimous
decision failed.
16 My learned Brother has concluded that the
respondents have given a fair deal to the applicant
. _
and nothing more remains to be done except to dismiss

his application. He has also come to the conclusion
p

that the applicant has deliberately adopted delaying

tactics by seeking irrelevant information from the

respondent s and invited upon himself the impugned
Ahnéxure~i order‘and4that the principles of natural
justice have'hﬁt been violated. As I.am in disagreement
with these '‘points I proceed to set out my reasons

therefor.

17 . My learned Brother has held that the impugned

order Annexure-l is not a final order as it only states

that the period of absence from 26.7.81 to 1.6.82 " will

be treated as dies-non™. He considers Exbt.R3{b) order

of the 3rd respondent dﬁsposing of Anme xure VI representa-
B against the Anhexure-I order

tion of the'applicant/to be the final order. As the

applicant has not assailed the Ext.R3(b) order he holds

that the applicant is not entitled to any relief.

18 The very fact thatthis application under Section 19

of the Administrative Tribunals Act impugning the Annexure-I

order was-admitted shous that Annexure-I is a final order.

«e12
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That apart, it is clear from Annexure-I that by that
order, the proceedings which were ihitiated by the |
issue of the show cause noti;e déted 12.4.88
'(Annéxurg IV) hawe been brought to a conclusion by

the issue of the following order:

(sic)
Hence it is hereby order/that the unauthorised
absence period of Shri PT Varghese, LM Phones,
KPL i.e., from 26.7.81 to 1.6.82% will be.treated
as digs-non? No pay and allowances are
admiscible for this period and will not count
for increment, pension, leave etc. This will
be without prejudice to any other action that
the competent authorities might take against
Shri PT Varghese, LM Phones, KPL." ( emphasis mine)

11

There can be no doubt that Anmexure-l is a final order
‘§,,am~xgluhcs‘,bwr%uh‘g U

even thDJgh the Future tense has been used Jin the/

first sentence 5f the égtbact quoted asove.

{9. Admittedly, the applicant has not impugned

Ext.RB(b) though he had information about this even

before *he reapondents Flled thelr reply. Fof, the
made '

respondents had geegpxa reference to Rs(B) on 19.3.90

“when they filed a reply to the petition filed by the

applicant for condonation of delay. I uili not enter

tnto the qgestion.mhether the Anmz xure RS(B).order

canlstand independently, if Ahnexure ﬁi order is

quashed as pfayed in the application. I would like

to make only two points in this connéction. Firstly,

this pléa héslnot been taken by the respondents in

their counter affidavit dated 8.5.90 though they shotld:

haQe done so,‘a;.they had brogght Ext.RﬁG%) to ﬁhg

notice of the applicant much earlier. Secondly, this

view point was not brought to the notice of the counsel
y ) ) '

ee13



and they uwere ho£ heard on this issue. I am, therefore,
of the view that without giving such an opportunity to
the counsel, it wi ll be unfair to reject this application
on this ground.

QD | The judgment sﬁates that when the Telecom District
Managerv(ﬂespondent~3) sent the Annexur e-I11 letter

dated 50.2.88 to the applicah£ he could have vgiced his‘
prbtesﬁvto the threat regarding withdrawal of pay ments

of arrears. In my view there was no need for the

applicant to raise any objection at this stage. The

applicant was only informed by Annexure~II1 in continuation

[wherein the ' of Anrme xure~-11 jujgment of the Tribunal[ﬁhat the action
Resnondents were ‘ _ '
permitted to take' was

such action as that would be taken if the allegation Rex proved is

advised
‘ withdrawal of the payments of arrears ordered by the

Tribunal.
21 The crucial documents are the show cause notice
Annexiw e IV and the applicant s repl} Rnnexufe-V. The
Annexure IV show cause noticé dated 12.4.88 directed .
the appiicant,to subﬁit a r epresentation uithinlj days
of its receipt. The applicant submitted Annexure-V
feply dated 10.5.88 to the shou cause’notice'statiﬁg
that he receiged it only on 6.5.88 aﬁd he sought a
clarification whether fhe pay and allowances for the
period from 26.7,81 to 1.6.82 have been paid to him.
He assured the.second respondént thét on recgipt of the
clarification, He would submit his reprgsantatﬁm

within 7 days thereof.

14
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22 My learned Brother has pointed out that

the applicant had already been informed by Anmexure R3{a)

dt.5.3.88 that the arrears of pay and allowances
have already been paid to him. Yet, without filing

any objection to the Anmexure R3(a) it is stated s at

the applicant pretended ignorance thereof and sought

clarification by Annexure-V as to whether the arrears
have beenvpaid. As the information.uas already with
tﬁé applicant, the query he had made in this regard
in Annexure=V was irrelevant and only intended to
delay thevproceedings;

23 ‘I ﬁaue to respectfully disagree with these
conclusions.' fimtly, the applicant did not preﬁend
ignorancde of Annexure R3{a) because in the Annexure-V
reply itself seeking.clérificétiuw,\he has referred
to Annexure R3{a). Secondly, fhe clarification
sought may not be irrelevadt. No doubt, the
applicant could have worked ocut from the

information he already had with him whether

..15
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the amounts paid to him included the arrears for
the'périod 26.7.81 to 1.6.82. Nevertheless, there

are two grounds on which the‘clarifications'sought

by him can be justified. The first is that if the

amount had already been paid for that pe;iod’the

Anne xure-1V show cause notice should necessarily -

have stated that it was proposed to withdraw that

amount. This would have been in line with the eérlie;
Annexure~III intimation. The second reason is that if

it really transpired that the ambunt had already not

been paid, tﬁe abﬁlicént would have got a strong goound
to proceed against the respondents for committing
contempt of. the TfiUQnal by not complying with thé
directions given in the Aﬁneere~II drder. .Tﬁerefore,
fhe clarifications sought cannot be treated to be totally
RekERXaXRx irrelevant.

24 Even if it was irrelevant,.ther; was no ground

to come to the concluéion that this was a delaying
tactics because-thefe was no delay in sending the

o reply. ,
Annexura—V[gnd the applicant had assured that the final

too
‘reply fwould be furnished within a week on receipt of
the'clarification. I am of the view that if Respondent-?
was
felt that the clarification sought i irrelevant ,as
stated in the impugned order, he should have informed
the applicant accordingly and given him a little time
- furnish ‘
t o xxXXXX his final reply.
25 It will be convenient to state at this stage

the grounds on which the respondents considered that

+ 16
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the épplicant was unauthorisedly ab#ent from 26.7.81 to 1.6.82 on
the basis of thch the impugned'ﬂnnexurE*I order uithho;ding the
pay férithat period 'and treating it as Dies-non was passed. The
applicant was under suspension pending a disciplinary enquiry against
him. An order dated 7.7.81 revoking the suspension was sent to him
by Registered Post. This was refused and returned undel%vered.
However, the respondents did not choose to take actioh on t he basis
of that refusal. On the contrary; they modified tﬁat order and
issued a fmesh order dated 21.7.81 informing the applicant that his
suSpénsion was revoked from 25;7,81 and that hg was also transferred
and posted to Erumeli Exchange. He waS also informed that his joining
time uoula count from 26.?.81 and warned that any over stayal was
liable to be treated asAUnauthorised absence. The reply affida it
states" this letter was also.returned unndelivered". As we had a doubt
whether this létter was also'fefused by the applicant, tﬁe respondents
produced the original rebords,.uhich.shoued that there was an endorsemert
of the Postman that'the addressee was not available and hence the
letter was béing retﬁrned. The applicaﬁt also did not resume duties
' unll .
till 1f6.82 ileed, a$bef ﬁe was acquitted in thg disciplinary enquiry
against him. The respondent’§ contention is that the second.
respondent'é letter intimatiﬁg him of the revocation of his suspension
from 25.7.81 is deemed to have been served on him though it was
returned undelivefed and hence his absence from 26.7.81 to 1.6.82

is unauthorised. For this proposition they rely on AIR 1970 SC-214.

26 My learned Brother has consideréd uhethervin fhe
circumstances of this case the respondents have dealt with the
applicant keeping in view thevprinciples of natural justice. For
the reasons stated by him he has held tha? in the'circﬁmstances

of ﬁhe‘césa it is difficult to come to the conclusion that there is

violation of principles of natural justite.inithis case, This is
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- the most important finding with which. I have to record

my dis=agreement.

27 In my view, Anre xure-IV cannot be considered to

shouw
be a/cause notice at all., For, it does not state why

the alleged périod of absence from é6.7.81 to 1.6.82
“was being tréated as unauthorised. In fairness to the
applicant and to enab}e him to file a proper reply the
grounds as in paﬂa{ZSshould have been com%unicated to

him. It appears that the applicant has not been made

aware of these grounds until the reply affidavit in this

case was filed wherein these reasons are given.

Judgment
28 In the Annexure~11 OAXHEIX XX XIXEATK also there is

no indication as to why the respondents could,primgf‘acieg
tpeat the beribd~fromA25.7.71 t0 1.6.82 . as one af
unauthorised}absence. This will be clear from the
extract of the judgment reproduced below:

" They have stated that the suspension order
) was revoked with effect 29.5.81 by the order

(Sic) dated 27.5.81 and that order/sent by post. The
order was returned back by the postal authorities
with the remarks that the addressee refused to
take delivery of the order. By this order the
applicant was also transferred from his post at
Kanjirapally and he was relieved from that post
Wee.fo 30.5.81. His relieving order sent by
Reg. Post was also returned undelivered. After
assurance from the union autihorities the applicant
was posted back to his old place but he again..:
misbehaved with the Junior Engineer on 20.6. 81
and accordinglyy the order of reveccation dated
27.5.81 was cancelled on revieu. Again the
the General Manager reviewed the case revoking
s pension and posted him to Erumeli. Accordingly
the order of suspension wss revoked on 7.7.81.
Subsistence allowance was paid to the petitioner
upto 25.7.81 and since the petitioner ahsented
himself from duty thereafter neither subsistence
allowance nor pay could be drawn and disbursed".

neither any
It is significant to notice that there 1sme ment ion

of the fact
in this ex*ract[khat the subsequent order dxxxﬁﬁxﬂxﬁx

revoking the suspension from 25.7.81 was sent by Registered

..18
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L nor of the _ Post but was returned unﬁdeliveredé_ Therefore, a
content ion that

in these circumst=-
ances it is deemed

perusal of this judgment would not have given a
to be delivered. ' '

clue to him as to why his absence was being treated
as unauthorised. -
Hence
29 KxgxeRxxex, in these circumstances, Anre xure-IV
should, in clear terms,'héve stated why he is held to
be unauthorisedly absent from 26.7.81 to 1.6.82
especially when from the grounds taken by the respondents
as stated in para-2% this would appeaf to he a mixed
' : ' ' 'becauée_
question of fact and law. This was all the more necessary /
immediately prior to the issue of Annexure IV notice,
. the Annexure-~II jhdgment had treated him to be on
duty from-18.9.80 to 1.6.82Juhich includes the period
'in dispute. Therefore, until it is established to: the
contrary, the applicant will have to be treated to be
' Tedson: grounds
on duty and for this[gg&@&y& clean[maaanns ought to -
have been stated.
30 1 am, therefofe, of the view that even the
elementary principles of natural justice have been
Flégrantly vioclated by the Respondents in issuing
the Annexure IV show cause notice. I alsc hold that
a final order should not have been passed without
a ‘
sending/reply to the Annexure V seeking clarification
znd waiting for his promised reply.
31 In the circumstances I am of thes view that
' the case remanded
Annexure-1 order should be guashed and foxoeek to the

2nd respondent to initiate fresh proceedings in

accordance with the law against the applicant keeping
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in view 7 the observatinsns made herein.

1
. (NV Krishnan)
Administrative Member

LURODER OF THE BENCH

In view of the fact that we have been unable

to reach.a unanimous decision in regard to this

application, we direct the Registry to send the

records of this case to the Hon'hle Chairman of the
Centra; Administra~tive Tribunal, Principal Bench,
New Delhi for necessary action under Section 26 of

the Administrative Tribunals Act. The specific

“Yuestion for consideration would be whether on the

facts and in the circumstances of this case, the

impugned Anne xure~I order can bea upheld or not.

W
s &' 90 ﬂ,//%jgigjﬁp

(N Dharmadan) (NV Krishnan)
Judicial Member Administrative Membher

/\\\{.



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM

0.A. No. 64/ 1990
T.A. No. ' .

DATE OF DECISION 29;1-1.31990.

P.T. Varghese Applicant (s)

. M/s M.R. Raj endran Nair &

—Pr¥asta 'Advocate for the Applicant (s)

Versus

U.O I. through Secy., Respondent (s)

Mr. A. ‘Abdul Hassan,ACGSC
. : .— Advocate for the Respondent (s)

CORAM:

b

- The Hon'b!e_ Mr. P.X. Kartha, ViceQChairman (Judl.)

The Hon’ble Mr.

.Whether Reporters of local papers may be allowed to see the Judgement ?- j«‘c
To be referred to the Reporter or not?{<»

Whether their Lordships wish to see the fair copy of the Judgement? \No

To be circulated to all Benches of the Tribunal? Ny

i A b

JUDGEMENT

(By Hon'ble Mr. P.K. Kartha, Vice-Chairman)

The question fofrconsideration is whether the decision‘
of the respondents to ﬁreat the'period of absence of the
applicant'frém 26;7.1§81'to 1.6.1982 as dies non by the
impugned_Memo. dated 20.6.1988, is legally sustainable.

24 The applicant héd filed a writ petition in the Kerala

High Court in 1982 which stood transferred to this Tribunal
~\hnder Section 29 of the Administraﬁive Tribunals Act; 1985
'V(TAK-10O/87/OP No.683/82). 1In the said‘petitzon, he had prayed

that the respondents should bé directed to reinstate.him and

to pay him‘subsistence allowance till his reinstatément and

té completg~the departmental inquiré initiated against him

within one month. During the pendency of the petition, the

t
.’>

-.....2..,
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respondents passed an order dated 10.11.1986, chcluding'

that the petitioner was not guilty as per - -the charge-sheet,
No‘érder was, however, passed as to how the period of

’ between ¥ '
suspension /o 18.9.1980 and 1.6.1982, when he was
reinstated,‘should be treated. His other grievance was -
that hé Was allowed subsistence allowance only for a part
of tﬁe period of suspension, i.e., from 18.9.i980 to
25.7.1981 and was paid nothing between 26.7.1981 and
1.6.1982, when. he was reinstated.

3. A biﬁisibn Benchrdf this Tribunallconsisting of
Hon'ble Shri;S.P. Mukerji, presently Vice-Chairman (a),
and Hon'ble Shri G, Sreedharan Nair, presently Vice-
‘Chairman (J), observed in their jﬁdgement dated 18.12,.87
that "Insofar as the period betweén 25.,7.,1981 and 1.6.82,
wheﬂ-the petitioner is stated to be on unauthorised
absence from duty, we.féel thét a unilateral decision

to withhold his pay and allowances subsequent to his
reinstatement oﬁ grbund of unauthorised absence, is
violative of rules of natural justice. It has been held
by the Supreme Court in L. Robert D'Song st E.E.S.
Railway, A.I.R. 1982 S.C. 854 that absence without leave
- constitutes misconduct and it ié not open to the employer
to terminate the service withOutth§tibé;and ingquiry, or
‘éﬁ any rate, without complying with the minimum principles

of natural justice."

4, In view of the above, the Tribunal observed that
non-payment of pay and allowances to the petitionér between
25.7.1981 and 1.6.1982 without giving him a show-cause

notice, was illegal. It was concluded that the petitioner
. .

10003..,
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has to be paid full pay and allowances during the said

period, but the respondents would be at liberty to

serve a show-cause notice while the pay and allowances

should not be withdrawn for this period and only after
due process of law and proceedings the question of
reductidn or withdrawal of his pay during this period

can be considered,

5. - In view of the'facts_and circumstances mentioned
abové, the Tribunal allowed the application with the
following direction:-
M eeosssessssThe petitioner should be considered
to be.on duty with full pay and‘allowances between
18.9.1980 and 1.6.1982 and he should be paid the
arrears of such pay and allowances within a period
.of three ménths from the date of‘communication of
this order. The respondents will be at liberty
to start disciplinary proceedings, if so advised,
‘against the applicant on the'question of the |
alleged unauthorised absence from duty between
25.7.1981 and 1.6.1982 and take such action as

is necessary in accordance with law."

6. On'12.4.1988,>the respdndents issued a memorandum

to the applicant stating that he had ébsente‘d. * himself
from dgty from‘26.7.1981 to 1.6.1982, ﬁhat he had not
submitted any leave application or obtained any prior
permission for his absence, and that his absence cannot

be counted. for duty to draw pay and allowances as per

-Rﬁle'F.R.17(1). Accordingly, the above period was

' proposed to be treated as dies non, i.e., it will neither

W NS

0-0.04..,



count as service nor be construed as break ih service,
The applicant was given an opportunity to sﬁbmit his
representation, if any, within seven days from the date
~of receipt of the'Meme. ﬁo defend the above proposal.v

7. On 10.5.1988, the applieant acknowledged the above
Memo. dated 12.4.1988 and sought clarification from the
respohdenﬁs as to whether his pay and allowances'for the
.._period 26.7.1981 to 1.6.1982,had net been drawn ana paid

to him; ‘He added that he would prefer a representation

againét the proposal of treating_the alleged absence from
duty from 26.7.1981 to 1.6.1982 as dies non within seven
.days on receipt of a reply from the respondents clarifying

the points raised in his letter.

8e ' The respoﬁdents treated the aforesaid letter
dated 10.5.1988 as the representetion submitted by the
‘appllcant and passed the impugned order dated 20.6.1988,
 whereby it was ordered that the unauthorised absence
.period of the applicant from 26.7.1981 to 1;6;1982, would
be treated as dies non. No pay and ellowances were
admissible for this period which will not count_for
increment, pensionl leave, etc. It was added that this
would be without prejudice to any ethe; action that the

_competent authorities might take against the applicant.

9. It is in the above factual matrix that the
question under reference Has_been raised before me
for considefation by Hon'ble Mr. N.V. Krishnan,
Administrative Member,’and Hon'ble Mre. N.'Dha:madan,
Judicial Member, in their separate and dissenting

judgements dated 30.8.1990. While Hon'ble Mr. Dharmedan
' Qe | '

ooo-oSoo,
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has come to the conclusion that there is no ﬁiolation
| of principles of natural justice in this case and on
that ground the application is devoid of merit, Hon'ble
Mr. Krishnan has concluded that the principles of natural
justice have been flagrantly violated by the respondents
aﬁd that after quashing the impugned order dated 20.6.88,
the'casé should be remanded to the respondénts to initiaée
fresh proceedings in accordance with law against the
applicant. |
10. I have carefully goﬁe through the records of the
case and tﬁé jhdgements writtén by both the Hon'ble Members
and have heard the learned counsel for béth the parties.
. At the butéet, it may be mentioned that the Central Civil
Sérvicesf(Classification, Control and Appeal) Rules, 1965
(ccs (cea) Ruleé) Constiﬁute‘a complete code of the
principles of naﬁural juStiée, insbfar as they are relevant
to the various misconducts on the part of Government servants.
‘One need not lookbinto other authorities to ascertain thoée
principles. |
11.. The Division Bench,“in‘its'jﬁdgement dated
'18.12.1987, had issued two directions to the respondents
in the éperative part théreof, hamely,:-
v,(i) To consider the applicant to be on duty

with full péy;and éllowanCesibetweenJ

13.9.1980 and 1.6.1982 and to pay the

amounts due to him for the said period;

and |

(1i) 'To give 1ibertyvto the respondents to

start disciplinary proceedings against

the applicant with respect to ﬁhe alleged

unauthorised absence from duty between

25;7.1981 and 1.6.1982, in accordance

with lawe.

Qe ~—

00000600,
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12, The résponden@s have complied_ﬁith the first part
of the direction. With regard to the second direction,
they héd,purported to comply Qith the same but the
applicant has called in question the manner in which
they.have proceeded in the matter., -
13. Rule 11 of the C.C.S. (CCA) Rules enumerates the
penalties which may.be'imposed on é Government servant
for good'and sufficient reasons. These penalties have
been broadly brought under two main heads - Minor Penalties,
and Major Penalties., Before starting.disciplinary proceedings
against a Government servant, the disciplinary authority has
to apply its mind and consider whether on the basis of the
| material on record, the proceedings should be for imposing
a minér penaity.or a major penal%g?, The procedhrevin
respect of either of them haq beeﬁ separately set out in
Rules 14 and 16 of the C.C.S. (CCA) Ruies, 1965. Under the
écheme of the C.C.S.(CCA) Rules, proceedings for imposing
major penalty are started by the disciplinary authority by
serving a charge-sheet on the Government.servant concerned
- which would contain thé articles of charge against him,

the statement of imputations of miécondﬁctvor misbehaviour
in support of the afticles-of charge, a list of documents
by thch tﬁe articles of charge are proposed to be sustained
andé a 1ist of witnésses by whom the articles of charge are
proposed to be sustained. The Govermment of India have
st-ndardised the Form of the charge-sheet for major
penalties envisaged in Rule 14 of the C.C.S. (CCA) Rules

(See Swamy *'s Compilation of -ccs (cca) Rules by P, Muthuswamy,
16th Edn., pages 154-155). | |
‘ 14.. As regards minor penalties,.Rﬁle 16 of the C.C.S.

(CCA) Rules lays down the procedure. Accordingly, a

o .

o¢;>-o7oo'



»

- 7 -

full-fledged inquiry in the manner laid down in Rule
14, has to be made in every case in which the disciplinary

authority is of the opinion that such inquiry is necessary.

" In other caseé;fthe Government servant should be informed

‘in writing'of the proposal to take action against him and

of the imputations of the misconduct or misbehaviour on

which it is proposed to be taken and he has to be given

reasonable opportunity of making such representation as

he may wish to make against the proposal. It is dnly
after the disciplinary authority takes into consideration

the representation/the record of inquiry and after recording

~a finding on each imputation of misconduct or misbehaviour,

that it can pass the final order of imposition of péhalty

or'exoneration of the Gowvernment servant concérned, as the
case may be. The Government of India have standardised

the form in which the memorandum of charge for minor

penalties should be issued to GOvernmént servaqts (vide
'Swamy'é Compilation of.C.C.S.(CCA) Rules, ibid, pages
158-159) .

'15.  The learned counsel for the applicant urged that

the Memo. issued to the applicant on 12.4.1988, does not

contain any imputations of misconduct or misbehaviour on

. the part of the applicant, that it was not for which the

Division Bench of this Tribunal in its judgement dated
18.12.1987, gave opportunity to the respondents and that

consequently, . the impugned Memo. dated 20.6.1988 is not

" legally sustainable. The learned counsel for the

respondents did not controvert the statement that the

 impugned Memo. dated 12.4.1988 does not contain any

imputations of misconduct or misbehaviour.

U

......8."
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16. After considering the facts and circumstanées of
the case and the cdnflicting opinions expressed bj
Hon'ble Mr. Krishnan and Hon'ble Mr.tharmadan, I have
come to tﬁe conclusion that the impﬁgned memoranda dated
12.4.1988 and 20.6.1988 are not legally sustainable as
théy are not in éoﬁformitﬁ with the provisions of the
C.C.S. {(CcA) Rules, 1965. I, therefore, set aside and
quash both the aforesaid memotanda with a diréctionk
that the case be remanded tb the second Respondent . to
initiéte disciplinary proceedings against the applicant,

if they so choose, in accordance with law and in the

Prort msirrrd”
light of the observations contalned herexn above. !k/ -
?'\Ju_.um s Hre @ WA){/ /6'& W dA.,IB eu.,wu
17. The matter may now be placed before the DlVlSlOD

Bench to pass appropriate final orders on this application.

C%A¢§ﬁﬁg%;§iggo
(P.X. Kartha) .

Vice-Chairman (Judl.)
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 389~
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' DATE OF DECISION _(+ 1230
P.T.Varghese . , Applicant (s) .

P’I/s_ M.R.Rajendran Nair &  Advocate for the Applicant (s)
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Min. of Communications) & 2 others

Mr., A.A.AbULl Hassan ___ Advocate for the Respondent (s)

CORAM:

i

The Hon'ble Mr. N.\!.Kr.ishnan, Administrative Member

The Hon'ble Mr. N.,Dharmadan, Judi cid membér

‘Whether Reporters ot local papers may be allowed to see the Judgement?‘/

To be referred to the Reporter or not?. ' ‘ ey
Whether their Lordships wish to see the fair copy of the Judgement? H= : ,
To be circulated to all Benches of the Tribunal A . /

pwos

JUDGEMENT

N.V.Krishnan, AM =~ . '

This case was referred tQ'the Hondble Chaifman,
Central Administrative Tribunal under section 26 of the
Administrative Tribunal s Act.for appropriate action.
2. ‘In vieuw of the decision -rendered by Hon'ble Shri
: ‘ ‘ the third ‘Member ,
P.KsKartha, Vice Chairman,ithe case is disposed of with the
following orders}
The impugned memorandum dated 12,4.88 (Annégure~IVj
\ _

and 20.6.88 (Annexure-I) are set aside and quashed and!.the

‘tase 'is remanded to the 2nd respondent who may initiate
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disciplinary proceedings against the applicant if he

. 80 chooses_in accordence with law in the light of the

,obs‘érﬁations made in the judgement of Hon'ble Shri f( '

Kartha, It is also made clear that any amount recovered

from the applicant should be refunded to him forthuwith.

3. - The 0.A. ig disposed of with the aforesaid

“orders and directions.

M by
(N. Dharmadan; 9. TS (N.V.Krishﬁan)

Judicial Member _ Admve. Member

7.12.90



