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CORAM:

The Hon'ble Mr.

~ The Hon'ble Mr.

PWN -

IN THE' CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

0.A No. 618/891

Shri 0.V, Shalvi.

Shri M. Paul Varghese

X

DATE OF DECISION 16.4.1992

Applicant (¥)

Versus
Sub Divisipaal Inspector,

Tripunithura & 2 others

Shri K.A, Cherian, ACGSC

sbpl. MUkerji -
& .
A.V, Haridasan -

JUDGEMENT

Advocate for the Applicant (%

, >
Respoﬁdent (s)

Advocate for the Respondent (s)

Vice Chairman
Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement?y/u
To be referred to the Reporter or not 2. WA

Whether their Lordships wish to see the fair copy of the Judgement ? mo
To be circulated to all Benches of the Tribunal ?M

(Hon'ble Shri A.V. Haridasan, Judicial Member)

The applicant, Shri 0.V,

Shalvi, has filed this

application praying that the proposed selection to the post

of ED Mail Carrier, Kokkappilly Post office and the resul-

tant termination of his sérvices may be declared null and

void as no regular vacancy has arisen or in the alternative

to declare that he §s entitled to be conmsidered for regular

selection to the post of EDMC, Kokkappilly and for a declara-

tion that the proposed termination of his services is vioclative

of

the provisions of Chapter V(A) of I.D, Act.
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2. The applicant commenced service aé substitute
EDNMC, Kokkappil;y in thé place of a regular incumbent in
that pﬁst éhri 0C Joy when he took leave. Subsequently,
when Shri jby.uas promoted to the post of Postman, the
applicant was th incharge with effect from 15.1.1991. The
first fespondent initiated steps for making regular appoint-
ment to the pgst'df EDMC, Kokkappilly and notified the
vacancy to the Employment EXchange,. A neuspaﬁer report
regardiﬁg'the seléctian appeared in the Mathrubhumi neus-
paper uheréin it was inter—alié stated.that the intending
candidate; should be permanent résidents of Thinuvankulaﬁ
Post foice area. 'After this, the first respondent relieved
the appiicaﬁtlfgam duty on 13.4.1991 for a day and thereafter
reihducted him, Thé applicant made a represengatian to the
first :espohdent on 20.4.1991 requesting’ﬁhat he may also be
‘considered for rggular selection, app;ehending that not
being spoqsared by fhe Employment Exchange, he may not be
considered. Further, as in the-ordar appointing Shri OC Joy
‘ [
as Postman, it was specifically @entionedAthat his promotion
as Poétman'uas subject to the outcome in 0A-58/91. Aécnrding
' to the applicant, a regular vacancy in the post of EOMC,
Kokkappilly has not so far arisen and, therefqre, the
respondénts have no justifiable-reasﬁn to make a reqular

In/these circumstances,
selection. a%fg;ﬁheﬁding that the respondents would without

considering _ , '
& candidature of the applicant, make a selection to the post



..
w
*e

of EDMC, Kokkappilly, the applicant has filed this application

under Section 19 of the Administrative Tribunals Act.

3, While admitting the application on 2é.4.91, the respon-
danfs were directed to consider the applicant also provisionally
for regular selecfion to the post of EDMC, Kokkappilly and to
maintain the applicant in his assignment uhtdl‘further orders.
Pursuapt to the interim order, the applicant was also called

for an interview on 23.4.1991.

4. ‘The respondents contest the application. It is conten-
ded thaf tﬁere is no merit in'the case of the applicant that

the respondents have no valid reason to make é regular selection
to the post of EDMC, Kokkappilly because Shri C Joy'haviﬁg

been appointed as a Postman,‘a vacancy has arisen. It is
further stated tha? though there is a move for abolit;on of

the post of EDMC, Kokkappilly and though the magter has not
been finalised, a selection to man ;h%ost‘either on a regular
basié or on a provisional basis has bécome necessary and that
the applicant has no right to challenge the process of selection,
The respondents have further contended that‘the applicant

being only a substitute has no right for being considered

fof selection to a post.. It has also been contended that as

the applicant is not a resident of the Thiruvankulam Post

Office delivery area Qhére the mail ariginatés and terminates,
he is not eligible to be considared for selectipn even if he

is sponsored by the Employment Ekchange. The respondents have

produced the proceedings of the selection from which it is
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sean.that tﬁa applicant was passed over as he was considered
inelfgiblé since he did not Pulfil the residential qualifi-
cation. Bne}Shri Anteny who amang theleligibla candidates
secuféd the highest marks in the 3$LC examinatioﬁ has been
_seledted; The respondents, therefore, contend that the
application is devoid of any merit and that the same ﬁas

to be dismissed.

5. | UB'have hgard thé arguments of the counsel for the
partiés aﬁd have also carefully perused_thé pleadings and
evidence on record. The first prayer of. the applicant’ié
that as a gegular vacancy of EDMC, Kokkappilly has not
arisen, the proposed selection to the said post and Ehe
resultant termination of the applicant's services should
'bé declared null and void. This-éfayer is based on’ the
Pact that in the order dated 29th January, 1991 appoi?ting
5 persons including Shri C Joy as Postmen(ﬂnnexure;i) it
was made clearlthat the appointment uwas subject to the |
outEDme of 0A-58/91 pending before this Tribunal. For the
mere reasoﬁ that the appointment of Shri C Joy as Postman
was made subjeét to the decision in UA—58/91,‘1E canﬁot be
said thaf a vacancy haé not arisgn in the post of EDMC,
Kokkabﬁilly. _Ihjéasa on account of the decision in
DA-58/91,.it-5hould become necessary for the erartment to
revert Shri’C;Joy,biE is';pto the Départment to evclve
appropriate ways and means to acéommodate Shri g Joy. Even

if. the vacancy in tha.post of EDMC, Kokkappiily has to be
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considered provisionsl - for the reason that there is a mave

for abolition of this posf, it is open for the Department to

make a selection on a provisiqnal basis. 'Therefare, thé case
of the applicant thét the process of selection undertaken‘by

the respdndents to £ill the post of EDMC, Kokkappilly, is

unnecessary and unjustified is without any merit.

6. The aapiicant has prayed for an a;ternai; relief that
'tha.respendents should be directed to consider him also for
selec£ion to the post of EDIMC, Kokkappilly. The resp;ndeAts
have contended that the applicaAt has no fight to be considered
for'seIEGtion Por two reasons: (1) that the applicant is

only a substitute; énd (2) tﬁat he dpes not fulfil the residen-
tial quelification required for the stt of EDNC, Kokkappilly.
Though thé appiicant cammenced his Sefvice only as a substitute
éf Shfi c 399; a?t;r Shri Joy has joined the post of Pdstmén
and since the réspondénta had en 13.4.91 relieved him for a

day and,reinductéd him into service again, his service after
that date can only be considéred as that of a provisional

EDMC. This Bench has been consistently.taking a vieuw that

a person working as provisional ED'Agent though not sponsored
by the Employment Exchange is entitied to be considered Por
regular selection to that pﬁst._ Therefore, the conteqtion_of
the respéndents that the applicant is not entitled to be con-
sidered for reqular selection since he has not been sponsored
by the Employment Exchange has to be rejected. The next con=-

tention that the applicant does not satisfy the residential
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quaiification required for EDMC does not appear to be correct.

ARs per the instructions of DG, P&T on the question of residential
qualification necessary for EDMC what is required is that the
person should reside within the delivery area of a Po;t Office
where the.mail ariginates/terminates. Since the post of EDMC

is attached to the B:anch Post Office, Kokkappilly, the mail
terminatgs in that Office. ARdmittedly, the applicant is a
resident of the delivery area of Kokkappilly Post Office.
Therefore, the stand taken by thevrespondents that the applicant
~does not fulfi; tha residential qualification is-found to be

wrong.

7. Though the applicant was also called for intéfvieu on
23.4.1991 on tha basis of the inteiim direction issued in this
case, from Annexure R1(a) the proceedings of thevselection, it
is seen that ﬁhe case of the applicant was passed over on the
ground that he being a resident in the delivery jurisdiction of

delivery area of
Kokkappilly Post Bfflce and not a resident of/Thiruvankulam

Post foice} > was cansidered not eligibie for selection. So,
it is a case where the merits of the applicant :3s a candidate

wierfe
vwag not considered on the erroneous conclusion that he was not

[
eligible for selection being a resident of Kukkappilly and not
within the Thirqvankulam Post Office area. It is seen from
Annexure R1(a) that one Shri V.M. Antony, who had obtained the

highest marks among the candidates in the SSLC examination

was provisionally selected. The educational qualification
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prescribed 'for the categories of ED Agents including EDMC, .
is "should Bave suf?iéient working knowledge of the ragional
language and.simple arithmetic so as to be ab;a to dischafge
their duties satisfactorily. Cétegqries such as ED Messen-
gers shnuid also have enougﬁ working knowledge of Engligh".
Alpass in thé'SSLC examination is not even mentioned as a
pre?eraﬁie quélifica§ion. Even though a pass in tha S5L6
examination is 5ot essantial or a preferable quali?ication,
‘it,is open Ppr the authority concerned to select the best

v amoqg the candidates on the basis of an overall(assessment
af mérit and suitability. But in such céses, the marks
‘obtainéd by the candidates at the SSLC examination alone..
cannot Ee cans}defed as a decisive factor in determihing

the merit.i In this case, it is obvious from the Annexure-
R1(é) sela#tioﬁ proceedings that the merit of the applicant
has not been'consideredvat all as he has been rejected at
the thresshold on the errnesous assumptioﬁlthat he did not .
?unfi; the eligibility criterion of residential qualifica-
tion. To that extent, we are of tﬁe view that the selection

proceedings are vitiated.
. : [}

8. . Inm view of what is stated in the foregding para-
graphs; it is necessary to direct the réspondents to rédo
.thé.proceés of selection Pgom among the canqidates inter-
viewed on 23.4,1991,and the applicant considering that the

applicant though not a resident of the delivery area of

Thiruvénkulam being a resideht,of village Kokkappilly
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within the Branch pﬁst Office is situated sWfdisfies the
residential qualification prescribed. The experiance'
gained by tha.applicant as an EDMC in that‘aranch Post

Office should also be taken into account.

9. In\the result, the application is allowed in

.part and the respondents are directed to rede the selection
from among the céndidates intervieved on 23.4.1991 andkéae
applicant calling all b? them again for an intervieu.and
considering that the apblicant satisfies the residential
qualifiqation and cansidaring his merit including the
exparience gained by him as a substitute/provisional

EDMC. We further direct that action on the above linas
éhould 59'completed within a period of tuo months from

tHe date of communication of this order and that till such

time a regular selection and appointment is made, the ser-

vices,of the applicant shall not be terminétedamoﬁkvézmu@&unuA
Ll fowd e

10. There is no order as to costs.
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( AV HARIDASAN ) _ - ( SP MUKERJI )
.JUDICIAL MEMBER VICE CHAIRMAN

16-4-1991
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