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0. A. No. 384/90 v -
XXRXX%X 615/90 31 5t g
3

paTe oF pecision_25.6- G2 -

Shri M. Vi jayamohanan Appant&)in 0A 384/90

Shri V. Gopakumaran Nair " 615/90 ,

. : N j

. | b

Shri V.B., Unniraj Advocate for the Applicant &) . ; h i
‘ ' , in both the DAs. ,
Versus x

The: Accountant General (A&E) ) S

Kerala and 2 othars _ Respondent (s) ‘ D]

Shri Mathews 3 Nedumpara, ACGSC
Advocate for the Respondent (s)

CORAM :
i
. N Lo
The Hon'b|e Mr- N.Vo KriShnan - HJ.CB mlrm’an . = ¢ 3
, . ' .
& ~ i :
The Hon'ble Mr. A.V. Haridasan - Judicial Member .
1. Whether Reporters of local papers may be allowed to see the Judgement? t7/‘/.1
2. To be referred to the Reporter or not ? o
3. Whether their Lordships wish to see the fair copy of the Judgement ? O T
4. To be circulated to all Benches of the Tribunal ? o\ £
I

JUDGEMENT ! F

( Hon'ble Shri A.V. Haridasan, Judicial Member )

As the facts, circumstances and points of lau

1n001ved in both these cases are very closely related,
these two applications are being considered and ﬂisposed

ofAby this common order.

2. Shri M. Vijayamohanan, the applicant in 0.A.384/90

and Shri V. Gopakumaran Nair, the applicant in 0.A.615/90

are ex-servicemen who had rggistered their names with
the Zila Sainik Uelfare Office, Trivandrum, for civil
employment. To fill up the posts of Chouwkidars (Group D)

4

in the office of the 1st respondent, the respondents 1 & 2
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. T
hadlfeQUeéted t?e 3rdvrespondent,vthe joya gaiﬁikfaoard,
Vikéé Bhauan,lTrivandrum, to nominate ex-seryicemen.‘ As
the 3rd reSpondént‘foruérded a list of ex-sé&vicemen including
the applicants in bbth these cases, the 2nd #espoﬁﬁent
" invited them for interview. On the basis of;the intervieu
held on 3rd and 4th May, 1989, the respondenL’1 and 2 have
prepared a select list. Shri Uijathohanan,!the applicant
| in 0.A,384/90 claims that'he vas assignéd thg 5th rank in
the select list and Shri Gopakumaran Néir, tﬁe applicant in
0.A.615/90 61aims that he was assigned the 7Th rank in the
list. Houwever, only 4 persons f;omvthe.seleét list were
‘appointed; Finding that the respondents 1 & 2 were taking
'steps to make fresh selection to 10 posts of |Choukidars in
Group D ignoring the select iist which according to the |

applicants, is still valid without appointing them, the
o : |
applicants have filed these applications praying that the

proceedings of the respondents to make fresh . selection for

appointment to the post of Choukidar pursuant to an interview -

held on 17.4.1990 may be set aside, that it may be declared

that the applicants ate entitled to be.appoiﬁted as Choukidars

(Group D) on the basis of the list prepared in May, 1989 and

for a»direétiﬁn fo thé'respondehts to aﬁpoiné theﬁ in the

posts of Choukidar, .The applicants in both thesé applications

have alleged that tﬁere vere as many‘aé 10 vécancies in the
post df Choﬁkidars at the time when the applicahts were

interviewed, that after the intervieuﬁ the a&plicants vere

given attestation Porms with a direction to fill them and
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to.fnruard‘them to the respondents} Qifh.their photegraphs
and other testimonials and that the action on the part of
the respondents to maké a fresh selection ignoring the
valid select .: list already prepared and refusing to
appoint the applicants is malafide, calculated to favoﬁr

persons of their liking, arbitrary and unsustainable.

3. The respondents in‘their reply statement have con-
tended that at the time when the applicants in both these
cases were interviewed, only six vacancies were anticipated,
that, in fact, 4 vacancies alone occurred during the period
of validity of the select list which according to the respon-
dents was upto 7.5.90, that 3 géneral candidatesand one SC
candidate were appointeq_to those posts and as the select
list which included the names of the applicants at the 6th
and 8th places got lapsed, the applicants héve no right

to be appointed to the posts which arose after 7.5.90. They
have further contended that for filling the vacancies which
arosé after 7.5.90, a fresh panel has already been prepared
and reserving tuwo vacancies as per the interim order in

these two cases 9 persons have already been appointed.

4, On 7.1.1992, when these applicants were heard in
part, we issued a direction to the respondents to produce
the rules/instructions on the basis of which it was conten-
ded that the panel prepared in 1989 was alive only for a

' them .
period of one year and also directed/to indicate whether at

any point of time, the names of candidates appointed against

the vacancies which arose in 1989 were communicated to the

/
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uhether: ' " uas i .
3drd respondent andﬁthe 3rd respondentﬁinfcrmed that the

,rémainlng names sponso?ed by them were not con31dered for :
further appointmentvso as to anable the 3rd respondent

to sponsor tﬁose'nameévagain for 9ubsequent‘vécancies.'

They uwere 23180 dirgcted to file an affidavit indiéating the 
datés on uhich thé 4:vacan§ies stated to hévéiarisen in

1989 and the vacancies which arose in 1990 ui#h reasons
thereon. In response to the above direction, ! the Deputy
Accountant General,'Tfivéndrum, filed affiéaViﬁiin these
two cases indicating that 4 vacancies which afose prior to
7.5.1990 were filled from among.the names‘in the select

list prepared on 8.5. 1989 and that for 12 vacanc1es which
arose in the later half of 1990 had to be fllled by resorting
to a fresh selection process for which a fresh requisition
was sent to the 3rd respondent. The respondehts also produced
a copy of a secret circular No.1994-NGE.II/S1T71 (111) dated
3.8.1972 issued by the headaquarters office ofithe 1st
--respondent (0PPice of the Comptroller & Audltor General of
India, New Delhi (Annexure R. 1F) to substantlate their
cohténtion that the panei_preparedvuould be valid for a

o |
period of one year only. o

5. We have heard the learned counsel on either side

and have also carefully perused the pleadingsland documents
. ' ' |
on record. Regarding the claims of the appli?ants that

the applicant in 0.A.384/90 was assigned the S5th rank and

the applicant in 0.A.615/20 was assigned the 7th rank, the
L o | | -

‘respondents one and 2 have contended that the applicant in

. i ’ ‘ :

S | |

~ .‘..v......s

{11

R AT R FART Lo S e et 7 7 2 oy 3 - TR ST T T R T S - R o ©— e g e e e o ST e e s e
N m————— TT————— - e . 4
o : RGN E s Se  E R R RNS AR e Lt £t o it . .
. " bl ZHA el DRSS R A ST A IR e e S ITE



0.A.384/90 was really at rank No.6 and the applicant in

0.A.615/90 was assigned rank No.8 only. Howedver, the select
' ' F spo as to enable us

list or a copy thereof has not'beeh produced/ to ascertain

the correctness of the rival contentions. Bethatas it may,

if the select list prepared on 8.5.1989 is valid for the
vacancies which arose even after 7.5.90 even if the applicants

in these two cases uere assigned 6th and 8th ranls respectively,

they would be entitled to be appointed. The respondents 1 & 2

contend that the:period of validity of . the select list is
only one year from the date ofn uhich it was drawn up
basing on the secret circular No.19§4-NGE.iI/51-71(III)
dated 3.8.1972, a copy of which is produced and marked as
Annexure R.1F. We have gone through the circular. This
circular relates to the panel for recruitment oP4UDS/LDCs.
Thefe is no indication that thié circular relates to tﬁe
post of Chaukidar included in Group D. It is worthuhile to
.extractmtheUreleyant”bortipn of this circular. It reads

as follaowsti-

"The preparation of very lengthy panels and
their extension after their normal periods
of operation (one year) is not a healthy
practice as apart from denying employment
opportunities to fresh persons vho have gra-
duated or passed matriculation, the labour
and time that has been spent in preparation
would prove futile if "the" panels are not
utilised to the full extent. The C.R.As and
other recruiting authorities may, therefore,
ensure that the follouing instructions are
followed scrupulgusly in future:-

i) the offices participating-in a C.R.A/other
recruiting authorities: should «nsure that the
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anticipated vacancies are assessed fairly
accurately. This assessment should be made ' |
with reference to posts approved for inclu- S
sion in the budget estimates, likely promo- g

tions to higher grades and average of casual- ‘
ties like retirement, death, resignation etc. {
As this will be the basis on uwhich -the whole

recruitment programme would depend, it should ';
be done very carefully. , U

ii) the applications received in response to the
advertisement/notification should be screened
to decide the number to be called for testf
interview. UWhere a written test is to be
followed by interview, the number to be called
for test may be restricted to 7 times, the
anticipated vacancies. UWhere there is only
one stage of selection (LOCs), the number
should be restricted to 4 or 5 times the anti-
cipated vacancies.

iii) the final select panel should not in any case
exceed twice the anticipated number of vacancies."
We have extracted the above pertion of the secret circular
in order to demonstrate that this has relevance only to

the appointmentsiof_LDCs and UDSc and to show that there

is no direction that inevitably the panel should lapse on %
the expiry of a period of one year. Therefore, we are not
satisfied that the contention of the respondents that as

per rules, the panel prepared for appointmen@f@g‘thgﬂpqgts N L évﬁ

of Chowkidar has validity for a period of one year only

has been established. Further, though the Deputy Accountant :
General in the affidavit indicated that 12 vacancies uere
anticipated in the later half of 1990, the reasons for which
such vacancies arose and the dateson which those wacancies
arose have not been indicated. Therefore, we are not convinced
considered for v
that the applicants have no right to be/appointrentto the posts.
M '

The learned counsel for the respondents invited our azttention

to the decision of a Constitution Bench of the Hon'ble Suprems

(‘\/\/ '.uooo-c\s.?




1=

-vacancie

Cqurt in

No.8613 of 1983 decided on 30.4.1931 wherein their lLordships

have obs

..
1
f
1
{
t
1}

Shankarsan Dash v. Union of Ihdia, Civil Abpeal

erved as folldus

"It is not correct to say that if a number of

vacancies are notified for appointment and

adequate number of candidates are foundfit,
the successful candidates acquire an indefeas-
ible right to be appointed which cannot be
legitimately denied. Ordinarily, the notifi-
cation merely amounts to anm invitation to

ualified candidates to apdy for recruitment
nd on their selection they do not acquire

ény right to the post. Unless the relevant

ecruitment rules so indicate, the State is

dnder na legal duty to Pill up all or any of

Court, t
even if
the appl

post and

he vacancies."

" Relying in the above observation of the Hon'ble Supreme

e learned counsel for the respondents argued that

vacancies arose during the validity of the panel,
icants have no legal right to be appointed to the

that they have no right to challenge the decision

of the Government not to fill up those vacancies. But in

the same

Here, th

entitled

them, th
observed

by any c

judgement their Lordships-havé observed as follous:-

fHouever, it does not mean that the State has
the licence of acting in an arbitrary manner.
The decision not to fill up the vacancies has
to be taken ride for appropriate reasons. And
if the vacanci®s or any of them are Pilled up,
the State is bound to respect the comparative
merit of the candidates, as reflected at the
recruitment test, and no discrimination can be
permitted.”

e respondents contend that the applicants are not

to be appointed solely for the reasbn that the

s arose afher 7.5.90 on which date, accprding to

e period of validity of the panel expired. But as

by ué earlier, the respoﬁdents have not proved
onvincing evidence that there is any rule/instruction

re
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or brovision‘in the recruitment rules which would say that
the period qf'validity of the panel would be‘onlx‘oneiyéar.
A copyvof the recruitmeﬁt rules published in the Gaiette
of India dated 20th August, 1988, GSR 662}ua3‘made available
for'uufvﬁerusal. Theré is no.ihdication ;p the recruitment
fules that~the panel bfébared uill be valid for a period

of one year only.

6. Because the appiicanfs' names were included in the
select list prepared on 8.5.89 and as no intimation was
given‘to the 3rd respbndent that they were not appointed
as the vacancies arose after the validity of the select list
in time, the_Brd regpondeht did not sponsor'thevhame of

the applicants again for consideration. 1In that way, they
lost a chéhce Por consideration in the next selection
'process. .In theée Circumstances, we are of the view that

‘ih fairness the applicants who are eligible, qualified and
selected should be apppinted in the post of Chowkidars.

As per the interim orders issued in both these bases,

two posts of Chouwkidars have been reserved and ieft unfil-
led. The learned counsel for the respondents brought to

our notice that'a person whose rank is No.5 in the select
list and another person éhose rank is No.7 in the select list
have not been appointed and it would not be appropriate if
the applicants in these two cases are appointed agéinst the

.two vacancies reserved on the basis of the interim order.
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Thase tu

the redre:

<.

[0 persons have not come before the Tribunal for

essal of their grievance. Since subsequent selection

has alre
ve are o

in thesé

them to ¢

order in

7. I
the respo
Shri M. Vj
tuo posts

which are

in these

dy been made and 9 persons have already been appointed
the v1eu that to render justice to the applicants
Cases we have to direct the respondents to appoint

he tuo posts reserved on the basis of our interim

these cases,

n the fesult, the applicaftons 8re allowed in part,
ndents are directed to appoint the applicants,

1 jayamohanan and Shri V. Gopakumaran Nair to the

of Choukidarsvin the office of the 1§t respondent
left unfilled pursuant to. the interim order issued

cases within a period of tuwo monthé from the date

of communilcation aof this order.

( A.V. HARI
JUDICIAL mg

( N.V. KRISHNAN )
- VICE CHAIRMAN

25.6.92
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