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The appllcants are ELR Khala31s working under the

second resoondent in the grade Oof Rse 750-940. They

‘have been aésigned temporary status and they are duly

qualified for regularisatione ®

-
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2. Thé;applicants have alleged that in pursuance of
the de-casualisation scheme prepared by the Railways
in the light of the‘directiOn; of thevSupreme Court in
Inder Pal Yadav's case (1985 2ASCC 648)} the ReSpondeﬁts
- have created a large number of posts of Khalasise. It
is further'alleged tha£ instead of absorbing the
~ casual labourers like the applicants‘in theselﬁp%“" 
§XXXxx§XXXXXXXXXXXXxXxxxxxxxxxxx%xxxxxxxxxxxxxkxﬁﬁ>
regular post of Khalaéis, the second reSpondent,
.without considering the applicants"claim for
absorption to the newly created posts,.iSSued Annerre
vA—l order of.tranéfer on empanelment 6f‘the applicanté
to the post of Gangmen in the gcale of Rse 775—1025.
against their willingness.
3. | The applicants submi@tedvthat they have no
experience to work in the gang. Buﬁ tbey are eligibie
for absorption to thé postsvcreated in ;he same
division in which they are now working. .If‘the'aforeséid
transfer is effected it will prejudically affect their
rightful claim to continue as Khalasis and block the
applicant'S'rigbt to be;permanently abéorbed.on regular
basis.{ While the agplicanﬁs are awaiting chances to
be absorbed in regular pdsts‘the reSpondépts are
inviting options from a set of Class £V regular railway
servants like the Gangmaa for absQrption in the '

. regular vacancies of Khalasis having a lower scale

. e
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of paye This is illegal, unjﬁst and opposed to normal
principlesIOf service jurisprudence according to the
appliéants.
4. The second respondent in some of the @ivisions
have already‘obtained options from Gangmen and issued
orﬁers of posting such of the Gangmen who have already
given opgions for'COming to allotted postS‘qf regular
Khalasis. That was challenged by casuaal labourerss A
siﬁilar attempt made by the Railway in Trivandrum
inision was aléo challehged by some of the Khalasis
similarly situated in O.A. 210/88 which was allowed by
this Tribunél. The same is the position in 0Q.A. 3/89,-
O.Ag 69/89 and 0.A. 342/89. Under these circumstances,
‘tﬁe applicants challenge the procedure which is beiné
foilowéd by the reépondents in filling up the regular
post of Khalasis Created unde; t@evdecasualisation Scheme
by getting options fréﬁ Gangman which is admittedly a
higher poste. | . J
5. | The respondents have contended that the casual
labourers engaged in theEﬁginéering_Department of Palghat
Division are covered by the service conditions containeQ
in Chapter 25 and 23 of the indian Railway Establishmeﬁ%
Manual. Casual employees are WOrking in different
.departments of the Railw2ys such %s Traffic Department,
Mechanical,mepartment.Electrical Department, Eﬁginéering
Department, etc. The casual labourers engaged in each

of the different department are not normally iﬁterchangable



from one department to another. Conferment of temporary
Stétus, screening, absorption into regula: service, etc.
are-done'separately in each-oé the above said deéartmentS-
So the casual labour working in the Mechanical R
: \ | S . ) o
Department will not be considered for screening and e
absorption into ?egular service in any other department
and vice versa.
6o .‘The maincriterion,acCordingvto the respondents
for screening and absorption iﬁ each departﬁent,is the
Seniority.of c%suai labourers in the con¢erned department
asSeésed on thé basis of aggregate days,oflwo;k. EXt.
R=1(a) and R-1(b) and R-1(c) are such empanelment lists
of casual labourers in the Cannannore sub-diviéionvfor
the yedrs 1986, 1987 and 1988 respectively. Seniors,
including the.applicaﬁts working in the same unit.and
Same pOSt,Have been previously screened and absorbeda
as r?gular Gangﬁen considering the seniority as
disélosed by tﬁe aforesaid lists.
75 The respondents submit that this is a uniférm
practice followed bf the Railway right from 1970
- onwards ﬁainiy due to the fact ﬁhat the iargest number
of Class IV posts availabie are‘those of Gangma&ne. .On
the appointment as Khalasis the remaininé vacancies of
Gangmen will be available to the applicants fof

regularisation. Thus the basic recruitment post on a

regular basis available to a casual labourer'Khalasi
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in the Railways is the Class IV‘post ;f Gangmin,
Henc§/the regular posts of,Kha}aSiS occurring under-
the respective division are being filled up by calling
volugteers from émong Gangmen ,after condﬁcting aptitude
test among such volunteers. Even though the regular
post of Khalasis carry oniy lesser pay than that of
Gangmen, the Gangmen whp havg worked Previously as
casu;l Iabour Khalasis and haye aptitude to work as
Kﬁalasi would preﬁer ts come as Tegular Khalasi
because of the light nature of the w?rk. But
admittedly)there is no rule, regulé;ion or order’
prescribing the above procedure of(absorption of
Gangmen to the post of Khalasi on the basis of the
option and aptitude tesStse.
8. According to thé_respondents)Palghat Division -
is diVided into different sub=divisions for the purpose
of screening and eaCh sub-division is ﬁnder the'control
and jurisdiCtiOn of an Assistant Engineer and the
applicantsvare casual labourer Khalasis under the
InsSpector 6f Wofks, Calicu£ ahd they c¢an only bg
abSOrbéd‘as Gaﬁgmen in the écale of'%. 775-1025 against
the vacancieS arising in that division in which they
are workinge The Rai;way further submitted that if
the procedure which is being followed from 1979
is dislocated it would cause injustice to the caSual
labéuré: Khalasis who have previously gone as regular

Gangman with the aspirations of coming back as regular
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Khalasi and getting promoted as regular artisan's post
in that line. The respoﬁdents also.placed reliance on
thO oﬁﬁa: judgments of this Tribuﬁal, Egt. R=1(d) and
R=1(e).
9. - Having gone thréugh the records and after hearing
the counsel we notice that wheé this,Tribunél deéided.
0-A. 8/89, 69/89, 210/89 and 342/89 (later decided
cases, forshor%QtpsfdécisiOns E#t.'R-l(d) and R-1(e)
(earlier decisions).fo‘r .shor,@ were not brought to the
ﬁoticg of.the Bénéh; Hence, there was no opportunity
to ekémine the eérlier decision aléo'While rendering
judgménts in the‘;ate? decisions.
10. The ap&icants in £his c§sé are adéitted;y casqa;
Khalasis who have been.granted temporary sta£us and are
eligible to be absgrbed in regular pgsts and in the
light of the pronbuncementcﬂfthe Supreme éourt,Athe
respondents are bound to frame a scheme for decasuali-
satioh and absorb the casuai Khalasis like the applicants
to a regular post on a time bound“basis in accordance
with the sen%Ority fixed on thevbasis Qf ﬁhenumber of
days put iﬁ_by each employee. Even though this is not
a statutory obligatiqn, this is a.legal ob?igation to be
disc%arged,by the respondent; based on the judgments
rendered by the apek court in this country. lThe Railways
are bound to regularise the casual wérkérs who gome .

from the lowest grade of Railway service who "can ill afford

ik .
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to rush to the court" at every stage.
11, ’Then the only Question that remains to be
examined is whether the post of Khalasi should first be
filled by regular Gangman on the basis of the options
. @nd then the resultant vacaﬂcies'of Gangmen should be

| f@sed.for regularisation of casual labourers or, the
\

\

“casual labourers should'be directly absorbed and
regularised in the poéfs created by wvirtue of decasuali-
sation scheme preﬁared on the basis of the directions

of tﬁe highest judicial authoritye.

12. The very attempt c¢f the Railwadys to create under
the decasﬁalisation scﬁeme the posts pursuant to the
directions of the Supreme Céurt indicates that ﬁhey are
intended for the purpose of absorbing the casual
employees to those regular posts and not to be filled

Up XXXXXXXXXXX: with the regular employees such as the
Gangmen . Sinée the Gangmen‘belghg to a separéte category

by itself having different promotional avenues in that

1“‘ ) liHE,
““:E o

the newly created regular posts. There is no logic or

they need not be considered for appointment to

reason in bringing the Gangmen, who are already occupying

regular posts in a higher scale, to the lower post of,
K‘_:_—-_—‘—w e e memp T e L o R, - L

e - e 1

‘regular Khalasis, especiaily when such posts are created

. . <
o —_—

n the basis of decasualisation scheme pursuant to

-

the'decision of the Supreme Court. This will only

= -

§>/// : depriéve the chance of regulearisation of casual labourers
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like the applicants who are waiting in the queys .to
be regularised as contended by the applicants who are
not even given @ chance to get a regular post unlike
in the ca@se of Gangmen.
13. Thé &ethod of absqorption of casual workers as
Gangmen and reverting them to a lower post of regular
Khalasi seems to bé anomalous. Tn the Qervice juris-
prudence such a meﬁhpd‘of posﬁing £rom a higher post
to a lOWer_post without followingvthe ﬁrinciple of
reversion is unheard of procedure.
14. Above all tﬁe crucia;Aagpect is that the additional
pPost created under the decésualisatiOn scheme should
have been earmarked for filling up with persons iike'
the applicanks .who are working as casual labourers for
AunéuLy long periocd and had not been ébsorbed in the
Raiiways in & regular manner in any of the post available
in the RailWGYg so far. They are also entitled to
p:eferencevto Gangmen who.are already occupying regular
cadfe enjOYing higher écale ahd having prqspect for

sepdrate line of promotion.

PR C
to call the options from the applicants is illegal

especially because the Railway is not following any

Y

regulation, rule, order or even guidelines in the

matter of calling option from Gangmen alone for filling

up the posts of regular vacancies of Khalasis which are
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newly created uﬁder decasualisation scheme.
16. Having :egard to the_facts‘and circumstances in
which the casual employees are placed, fhis Tribunal
in OA 210/89 héld as followss

"It becomes doubly so when such *demotion by
selection is made against posts which are meant
for decasualisation of casual employees who .=y
have been working in the same type of work as
Khalasis or Bridge Khalasis. The respondents®.
argument that Khalasis senior to the applicants
before us who had opted to be regularised as
Gangmen would feel aggrieved if the applicants
are considered for appointment as regular
Khalasis, does not carry convictione. The senior
Khalasis who have already been absorbed as
Gangmen in the higher scale cannot &nd should
not feel aggrieved if their junioOrs are -
absorbed as Khalasis in the lower scale.”

This is followed in number of other subsequent decisions.
17. It appears to be very strange that under_the~‘
. decé@sualisation S;heme additionél posts are created by
the respondents in the.cadre of reé&lar Khalasis for
absorption of casual Khalasis under the circumséances

- but casual'iabOurers Ay '
mentiQned“abOVQ/are completely debarred ;nd prevented
from even for sub@itting their options 31099 with the
Gangmen for being COnsidered for absorption to the post
of regular Khalasis. |
i8. It is undér‘these back ground that we are examining
Jboth the XXXXXXXXX earlier dgciSions (Ext. R—l(d)\and the
latter decisions (judgment in OA 8/89, 210/89 étc-),
We have gone through the judgmentsrendered by the Madras
Bench of the Tribuhal in TA 60/85 and TA 269/86 exhibitted
as R-1(d) and R-1(e). We notice that these judgments
préceed on the footing that the absorption of casual

labourers has necessarily to be done as a Gangman in the
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first instance and/thereafter such regular Gangmen

should be considered for 3appointment 3gainSt regular

\;vacanéies of Khalasis onvthe basis of the option. It
was assﬁmed in these two judgments that this is a well
settled rqle supported by grbpef provisions in the
Manuale. The'Tfibunal propeeded on this footing and
came to the conclusion that casual labourer Khalasis
haye no righ# to be consiéered to regular vécancies-of
Khalasis created on the basis of decasualisation. But,
as indiqated above, the respppdents ;ould not prqduce
an§ Specific.rule, regulation or instruction reiating_
to tﬁe;recruitmeﬁt of regular Khalasis. Except fqr
past:practices there is no valid rule prescribing that
casual Khalasié shall be fecruited only from regular
N S '
Gangmen who have opted for’suchua jobe
19. In the éferesaid éircmmstances, Wwe are of.the view
that the?e'judgments are pot rendered after fully
appreciating actual facts. The verylbésis on which
these judgments werg rendered afe.now found to be
non-existent. Tperefdre we afe nqt justified in following
theSe‘judgmentsiﬁnfresolving the controversy now pléced
before us for coﬁsideration;//ﬁbweverf;# we are-of the
view that the present case should be considered and
disposed of on the fo§ting that there is no rule or
regularisatiog whatsoever; stipulating the mannér ig

" which regular vacancies of Khalasis have to be filled up.



21, We do not see any valid reason why the regular

We are only guided by the principles and procedures
laid down by the Supreme Court on the subject.

20. That being the poSition, we are persuaded to

.accept the line of reasoning adopted in the later

judgments delivered by this Bench i.ee in TAK 328/87,

0A 8/89 and OA 210/89 because of the fbllowing important

N

conSiderationss

(i) The posts of regular Khalasis have been created
in the context of de-casualisation with a view
to regularisation of casual labourers by
absorbing them to these postse.

(ii) The post of Khalasi is the lowest in the
_hierarchy as its pay scale is less than that
of a Gangman and the recruitment should
normally be on the lowest post. Therefore,
casual labourer should be appointed as
Khalasise. :

(iii) Granting for arguments. sake that the time
honoured practice referred to by the respondents
has a legal basis, a situation can as well
arise in which sufficient number of regular
Gangmen may not be available to £ill up all
the posts of Khalasis and casual labourers
in the Waiting List for regularisation may
not be willing to go as Gangmen. Hence posts
of Khalasis m3y remain unfilled. In that
case, it would become inevitable to appoint
casual labourers directly as regular Khalasif;///

e
M

posts of Khalasis created in the context of de-casuali-
sation Scheme should not, for the aforesaid reasons,
be filled up directly by casual labourerse.

22 //iéeping these considerations in view, we £ind

2=

‘15;} .

~that the judgment delivered in TAK 325/87 and OA 210/89°

can be followed for the disposal of this case with the

further clarification that :in the matter of inter-se

seniority as between casudl labourers appointed as
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regular Khalasis and regular Gangmen appointed as.

regular Khalasis, the latter should be treated as

senior in this regard considering the fact that they

had been regularised earlier in the Railwaye. -
7

—

23. We, therefore, allow this application with the

following directions:

(a) The posts of Khalasis created under the
de_casualisation scheme shall, in the first
instance, be filled uﬁ?%élling volunteers
from casuadl labourers in the Division who are *
Waiting for regularisation; )

(b) The regular post of Khalasis may be offered
to such casual labourers in the divisional
seniority list who are waiting for regularisa-
tione But if any'éasual labourer 0 is not
willing to be absorbed as Khalasi, it can be
presumed that -he is = not interested and
he - cannot later claim any higher seniority
over any of his juniors who héve,accepted the
post of Khalasi and thus got regul&risation

from an earlier date. &ll casual labourers should
be warned in advance about this.

(c) If on this basis, it is found that there still

" rem@in vacancies of Khalasis created in
‘connection with the de-casualisation scheme,
these vacant posts can be filled up as a
residuary measure by calling volunteers from :
regulérvGangmanvand by conducting aptitude
test amongst theme '

(d) The inter-se seniority as between the cesual
labourers appointed as regular Khalasis and
regular Gangmen appointed as regular Khalasis
shall be determined from the date from which

 the persons were first regularised either
as Gangmen or as Khalasgis.

(e) - This order, howéver, will not apply to the
" filling up of normal‘vacancies of Khalasis
which arise due to retiremént, promotion, -
death, etg. of the regular incumbent . '




Such vacancies can be filled up by the
Respondents by calling for volunteers from
regular Gangmen. The Gangmen so inducted
will count their sSeniority from the date they
were first regulatised as Gangmen. ,

24, There will be no order as toO costse

ook AT

(N. Dharmadan) (N. V. Krishnan)
Judicial Member Administrative Member

Kmn
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In this Review Application filed by the Railway,
the respondents in 0.A 613/89, the limited request made, owing
to the difficulty in implementing . the directions in the judgment,
are as followsi=~. '
(i) The directions contained in clauses (a) and (b)
in the operatlve portlon of our Judgment dated 28,2.1990
may be limited to the casual labourers who have been

empanelled on the basis of screenlng for regular absorption

on divisional seniority.

"(ii) Necessary prov131ons may also be 1ncluded in the dlrectlons

in clauses (a) and (b) for conducting an aptltude test
among the casual labourers who volunteer for being

absorbed as regular Khalasis,

(iii) The seniority referred .to in clause (e) of the direction
should be clarified as the seniority in the post of \
Khalasi on the basis of the date of absorption as

Khalasi,
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25 - These grounds are strongly opposed by the S
respondents, the applicants in the Original Appli cation.

According to them there is no difficulty for implementing

 the directions in the judgment and na error on the face

of the record and that the review petitioners have not

made out any case for interference by way of .review,

’

If this betition is aflouad,'they will be dépriVed of

the reliefs already granted by the judgment.

3. We have considered the contentions of bofh
the parties, In the course of the argument it uaslalso’
suggested by the‘léarned'cpunsel for the review apblicant
that the aptitude test mentioned in clause (c) of last

~

para.would be meﬂé applicable to Khalasi also,

\4. : We see considerable force in the request made

by the applicants in thevreView petition{ The clarifi-
cations sought for in this'petition are only very minor
and deserve consideration especially because the

Railway is finding some difficulty in the actual

AN

implementation of the directions, Even though ‘there

is no,efror appafeht ﬂn’the face of the record as
alleged by the applicants in the Original Application,
in the interest of justice, we afe‘of the view that
slight changes invthe last but one,paragraph of the
judgment are required, whith we thinkAcan be incorporated
uithout_in any manner affecting defrimentally the

rights of the applicants,

S. Accordingly we are inclined to effect the

following changes and additions in. the last but one

paragraph of the judgment:

(i) In clause (a) of that para of the judgment
after the word ‘regqularisation', the Follouing.
may be added viz.'according to their seniority
in the Division and after subjecfing them
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to an aptitude test',

(ii) In clauss (d) after the word 'regularised' the
words ‘feither as Gangmen or' be deleted,

(iii) For the last sentence of clause (e), the following
sentence may be substituted.'The Gangmén so inducted
will count their seniority from the date they uere
absorbed as Khalagi',

- P ‘Aftér incbrporating'the above changes, clause (a),

4(d) and (e) of the original judgment will read as follouss=

"(a) The posts of Khalasis created under the de-casualisatiaon
scheme shall, in the first ‘in stance, pé filled up
'by'calling.volunteers from casual labourers in the
Division who are waiting for regularisation accordlng

to their senlorlty in the Division and after

subjecting them to an aptitude test.

(d) The inter-se senlnrlty as betueen the casual
labourers app01nted as regul ar Kha1381s and regul ar
Gangmen appointed as regular Khalasis shall be
‘determined‘frOm the date From.uhich the persons

vere Flrst regularlsed as Khalasis,
e e e et 4

u.(e) This order, however, will not apply to the filling
up of normal vacancies_df Kha lasis which ariss dué
to retirement, promotion, death etc. oF'the regular
incumbent, Such vacancies can be filled up by the
Respondents by calling for Uolunﬁeers from regular
Gangmen. The Gangmen so inducted will count their
seniority from the date they were abSbrbed as

Khalasis,"

7. - The Revieuw Application is allowed to the extent

shown above and the judgment passed by us in this case
on 28,2.,1990 is reviewed and modified as above., The

modified COﬁy of the judgmeht may be issued to all parties

in this case. _ GL///7
(N.DHARMADAN’ , ' (N.V KRISHNAN)
JUDICIAL MEMBER | ADMINISTRATIVE MEMBER




