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| Thursday, this the 18th day of 3July, 2002.

\

CORAM:

HON’BLE MR T.N.T.NAYAR, ADMINISTRATIVE MEMBER

HON’BLE MR K.V.SACHIDANANDAN, JUDICIAL MEMBER

P.J.Paul,
(Group D’ Adhoc),
- Extra Departmental Packer,
‘e ©  Kerala Circle Stamp Depot,
. Kochi~20. - Applicant

By Advocate M& K Indu

1. Union of India represented by
its Secretary,
Ministry of Communications,
Department of Posts,
New Delhi.

2. The Postmaster General,
Central Region,
Kochi .

3. The Superintendent,
Kerala Stamp Depot, , .
Ernakulam Kochi~20. - Respondents

By Advocate Mr R Madanan Plllal, ACGSC

" The appllcatlon having been heard on 27.6.2002 the|Tribunal on
18.7. 2002 delivered the following:

ORDER

HON’BLE MR T.N.T.NAYAR, ADMINISTRATIVE MEMBER
. . ¢ 

The grievance of the applicant who is working as a
provisional Group’D"on ad hoc basis in the :Kerala_ circle
Stamp Depot (KC3SD for short), Kochi is that the respohdents

' 5 . have not s0 far considered him For regular promotion' to the

.post of Group’D’ to the KCSD, Kochi. The brief facts are:
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2. The applicant was appointed as Extra

.Packer, KCSD, Kochi with effect from 12.1.91 as per

dated 2.1.91 of the Superintandentq of KCSD, Kochi.

saveral years of service as Casual Labourer to

Departmental
A-1 order

He has

his credit.

|

KCSD is a separate recruitment unit, as is evidenced by A-2

communication dated 24.1.90.

a preference in the matter of filling the

Group’D’. A~3 seniority list in respect of KCSD

show that the applicant is the seniormost EDA in

Hance he would be entitled to be considered for

Sroup in preference to others. y A~4 represe
G D’ i f t th By A-4

7.11.96 addressed to the 3rd respondent, the appl

request for granting him promotion as Group’D’

posts of Chowkidaf/Carpenter at the said

0.A4.N0.1463/96 filed by the applicant seeking a d
his eligibility to be considered for appointment
this Tribunal took note of the respondents’ submi
accordance with the recruitment_rules in force, G

arising in the KCSD were being filled up by

working in the said unit according to seniority a
épplicant would be appointed according to his sen

wauld .

when vacancy of Group’D’/arise(A*S). The appli

that he would be considered for promotion when on

\ua_g .
Group’D’/promoted to the post of Postal Assistant
. B
As  per A-6 order dated 3.11.97, the applic

appointment as Group’D’ on purely ad hoc and tem

vacancies

Thus EDAs of that unit would get

of
,| Kochi would
that unit.
promotion as
ntation dated
made a

ilcant

iin one of the

unit. On

?claration of

as Chowkidar,

ssion that in
roup’é’ posts
the ED Agents
nd that the
iority as and
cant expected
e P.V.Joseph,
on

ant was given

porary basis

for 3 months with effect from 1.11.97. The applicant still

continues as Group’D’ on ad hoc basis although on his

request for promotion on regular basis, he was

2%
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further

informed that

22.4.97. -
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his case could not be considered on account of the ban in.

recruitment to Group’D’ post. The applicant’s

several Group’D’ posts in other units have been

case is

.that

filled, that

there is an existing regular vacancy in the unit and that the

~inaction on the part of the respondents  in

appointment against the existing vacanCy' is
arbitrary.
case for

the applicant had a appointment as

giving him

unjust and

The respondents while accepting the position that

Group’ D’ on

account of his being the seniormost ED Agent in tﬁe unit, have

stated that the post of Group’D’ that fell vacant on 22.4.97.

on account of Shri P.V.Joseph’s promotion as Postal

|

Assistant

could not be filled owing to the ban imposed on recruitment to

Group’D’.

appointed as Group’D’ on ad hoc basis on daily

wages

According to the respondents, the applicant was

was still continuing in the same position. The challenge

against the ban on recruitment to Group’D’ posts

bhasis

had been subject matter of litigation which culminated

in the judgement of the Hon’ble High Court ol Kerala in

C0.P.N0.25172/98 dated 30.3.2000.

The Hon’ble High Court has

ordered to make executive orders prescribing upper age limit

for recruitment on Group’D’ and the matter is now pending

before the Postal Directorate for final decision.

There was

no wilful denial of promotion to the applicant .and the

applicant’s case would be considered as soon \as
Directorate takes a decision with
limit for recruitment to the post of Group’D’.
pointed out by the respondents that the Chowkida
fell vacant was sought to be filled by'promoting
in the light of O.A.1463/96' was subsequently a

hence the applicant could not be considered for t

It is

the Postal

regard to the upper age

further

the applicant
bolished and

he same.

and he

on regular

r’s post that



3. . We have heard Ms.Indu, learned counsel for the
applicant and Shri R Madanan Pillai, 1learned| ACGSC for

raspondents.

4. Reiterating the pleadings in the 0.A., the learned
counsel for the %6blicant has contended that the applicant,-
admittedly, the seniormost ED Agent in the Unit had the right
to be considered for regular promotion as Group’D’|with effect.
from 22.4.97 in the light of the findings of this|Tribunal in
A5 order. There was no ban in réspect of recruitment to-
Group’D’. R-1, R-2 and R~3 do not show that the respond;nts
were prevented from filling up the real vacancy which arose
and which was due to the applicant. on account of his
seniority. Shri Madanan Pillai, learned ACGSC, however, would
contend that there was an order retraining the Heads of
Divisions/Units making recruitmenf to Group’D’ post on regular
basis and that such ban had arisen out of the issué. Fixing
the upper age limit for EDAs for purposes of recruitment to
the post of Group’D’ was pending final decision. It is
pointed out by the learned ACGSC that in the light of the High
Court’s order dated 30.3.2000(R-3), steps have been been to
fill up the ’Group’D’ post provisionally on the basis of
saniority although the question of fixing upper age limit for
such recrultment was byet to be finally decided upon.
Accordingly, the applicant has been provisionally appointed as
Group’D’ in KCSD with affect'from 9.10.2000 in pursuance of
the directions contained in Postal Directorate’s letter
No:66~é2/87~SPB.I dated 21.9.2000. Learned ACGSC |would urge
that the ban was thus removed with the Hon’ble High Court of

Kerala’s order dated 30.3.2000 in 0.P.25172/98(8).




5. Oon a oafaful consideration of the pleadings  and ‘other
material on record and the submissions made by th@‘léarn@d
counsel on either sida, we are of the considered viéw that the
respondents’ contention that the applicant could not be given
 'promotion to Group’D’ from ED Agents, is untenable. There was
no real ban at any time and in any case resp9ndents were under
an obligation to consider eligible candidates from |[amongst ED
Agents subject to fulfilment of other conditions for the p0$t
. of Group’D® as and when vacancy arose. The respondents would
rely on R-1 and R~2 orders of this Tribunal and the R-3 order
of the Hon’ble High Cogrt of Kerala to support their
contention that there waé a period of certainty with regard to
the fixation of upper age limit and this prevented the
respondents from ~holding any recyuitment té Group’D’.
However, in our opinion, R~1 and R-2 orders of this| Tribunal
and R~3 order of the Hon’ble High Court of Kerala do not
support the theory that there was any ban on recruiting-_the
seniormost eligiblé ED Agents as ‘Group’D’ against actual
vacancy that arose. In R-1(0.A.155/95 dated 6;3.96), this
Tribunal was @oncerned with the Director General of. Posts &
Telegraph order fixing an upper age limit of 50 for
appointment of ED Agents as a Group’D” worker. This Tribunal
observed that all powers available under the statutory ruf@?&g
- L
exercised reasonably and directed the respondents| to hold
fresh selection with reference to the date on‘whiph the
vacancy arose and consider the case of the ~applicant therein
on merits. In R-~2 Qrder (0.A.239/98 and 449/98 dated
26.8.98), this Tribunal considered the claim of the applicants

therein for the post of Group’D’ against the existing

2.




vacancies. After considering the alleged ban on account of

the absence of a valid provision regarding upper age limit in

the recruitment rules, this Tribunal held that thére was "'no

Justifi

cdelay

cation at all for the respondents in these cases to

the recruitmant to Group’D’ post in |the Postal

Department to the detriment of the appliéants ‘who were ED

Agents.

follows

It is t
permiss
of the
arising
R-2).

The ope

balow:

.. The Tribunal went on to direct the respondents as

“In the result, we dispose of both these applications,
directing the respondents to fill up the existing
vacancies in Group~D in the Kerala Circle| including
the Aluva Division without any delay and without
waiting for the amendment of the Recruitment Rules,
treating that any E.D.Agent who is below thé age of 60
vears is entitled to be considered for appéintment in
the absence of prescribed maximum age limit We also
direct that the respondents shall take remedial steps
if any of the E.D.Agents in the Kerala|Circle has
suffered any loss by reason of the lapse on| the part
of the respondents in filling up the post |of Group-D
in the Kerala Circle."”

the
rue thatj/undecided question relating to the maximum

ible age limit was the subject matter of consideration
Hon’ble High Court of Kerala in 0.P.N0.25172/98(8)

out of 0.A.239/98 and 449/98(referred to herein as

g

Apparehtly, there was no stay of the Tribunall’s order.

rative part of the Hon’ble High Court’s order| is quoted

"In view of the aforesaid limited nature of
the controversy, we Tfeel that so long as| the rules
which are stated to be pending consideration for
amendment have not come into force, executive power
can be exercised as provided in law. In th? absence
of statutory rules, administrative orders can govern
the field. To avoid inconvenience to -all &Oncarned,
the employer may consider taking action| under the

executive power in the matter of appointment. - This
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explanation for not filling a regular vacancy of Gr

~applicant is seen to have been holding .the post o

observations while disposing of 0.4.1463/98(A-5 o

. direct the respondents to consider the applicant forn

Y

exercise can be undertaken so long as the ru

to be amended are not brought into operation.

&. In our opinion, there is no material

withhold the applicant’s promotion in the light of t

les sought

reason  to

he vacancy

and in view of his seniority. The respondents have no good

promoting the indisputably seniormost EDA, viz, the’
One Shri P.V.Joseph, Group’D’ was promoted as Postal
and a Group’D’ vacancy thus arose from 22.4.97. The

being the seniormost ED Agent had a legitimate ¢

basis. It is underétood that by order dated 9.10
applicant has been provisionally appointed as Groupf
KCSD against the vacancy of 1997 which arose
P.V.Joseph was prcmotad as Postal Assistant in  pun
the directions contained in Postal Directorate

No.66-82/87~-SPB. 1 dated 21.9.2000. This

7.2.1997) confirm the view that the respondents h
that the applicant would be appointed accordin
s@niority as and when vacancy of Group’Df arose. In
the applicant who has been continuing in that»post o
basis since 1.11.97 has a right to .ba Conéi
regularisation since he had been working on ad hpo
the very same post against the very same vacahcy

sought to be provisionally filled by the ord

9.10.2000.
7. " In view of the aforesaid facts and circums

to the post of Group’D’ in the existing vacancy o

oup’D’ by
applicant.
Aésistant
appliéant
laim. The

n ad hoc

.2000, the
D* in the
when Shri

suance to
"s  letter
Tribunal’s
rder dated
ad agreed
g to his
our view,
n. . ad hoc
dered for

basis 1n
which was

er dated

tances, we

promotion

n regular




basis with effect from 1.11.97 being the date on which he had
beean appointed on ad hoc basis and to consider his
regularisation in  accordance with the extant Fulas,
instructionsl and ordars‘ untramalléd by the controversy
r@garding the upper age limit for rapruitment to Group’D’ from
amongst ED Agents, since that was not a relevant maLter as far
as the applicant’s case was concerned. it is further declared
that the applicant is entitled to éll consequential| benefits,
including arrears, if hé is not found otherwise unsuitable for
appointment as Group’D® with effaét from 1.11797. The
réspondent% are directed to comply with the above directions

within a period of two months from the date of receibt of copy

of this ordar,

8. The application is allowed as aforesaid. There is no

order as to costs.

Dated, the 18th of July, 2002,

N

K.V.8ACHIDANANDAN T.N.T.NAYAR
JUDICIAL MEMBER _’ ADMINISTRATIVE MEMBER
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Applicant’s Annexures

1.

3.

&.

Respondents’ Annexures:

O~ B

APPENDIX

A-2: True copy of the letter No.B3/G

A-1: True copy of the appointment letter No.SD/EDP/4

dt.2.1.91 issued by the 3rd respondent.
dt.24.1.90 issued by the Senior Superin
Posts.

A-3: True copy of the seniority list dt. ni
the 3rd respondent.

A-d True copy of the representation
submitted by the applicant to the 3rd respo

A-5: True copy of the order in 0.4
dt.7.2.97 of this Tribunal. '

A-6: True copy of the order No.SD/EDP/4
issued by the 3rd respondent.

7.

r’D/Exam/90
tendent of

1l issued by
dt.7.11.9¢
ndent.

"No. 1463/96

dt.3.11.97

R—-1: True copy of the order dt.6.3.96 in 0.A.No.155/95

of this Tribunal.

R~2: True . copy of the order dt.26.8.98 in

0.A.N0.239/98 and 449/98 of this Tribunal,

R-3: True copy of the judgement of Hon’ble
of Kerala dt.30.3.2000 in 0.P.No.25172/98.

High Court




