CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKUi.AM BENCH

0.A.N0.610/97

~ Thursday, this the 23rd day of September, 1999.
'CORAM:

- 'HON'BLE MR A.V.HARIDASAN, VICE'CHAIRMAN

HON'BLE MR J,L.NEGI, ADMINISTRATIVE MEMBER ' A

N

M.I.M&hai,

Junior Engineer,

C/o Executive Engineer,

Cochin Central Sub Division,

Central Public Works Department, , :
Cochm—35. ' - Applicant

By Advocate Mrs Sumathi Dandapani
Vs . |

1. The Executive Engineer,
Cechin Central Division,
Central Public Works Department,
Cochin-35.

2. The Executive Engineer,
Tnchur Central Division,
Central Public Works Department,
Thrissur.

3. The Director Gerleral(Wori{s),
Central Public Works Department,
New De1h1. ' ' - Respondents

By Advocate Mr P.R. Ramachandra Menon, ACGSC

The appl:.cauon having been heard on 16 9.99, the
Tribunal on 23.9.99 dellvered the followmg.

L]

ORDER

HON'BLE MR J.L.NEGI, ADMINISTRATIVE MEMBER

The = O. A. s directed agamst -an Office " Memorandum
No. 3(18)/TRCD/96/37O dated 8.5. 96 by the 2nd respondent and
- subsequent letter No.3(18)/Chcd/97/504 dated 22.2.97 by the lst

~ respondent.,

<\ | | | A
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2. 'lene fécts of the case are: The applica‘nt was appointed
as Junio; ._Eng:i;neer in the Cmtfal 'P'ubl.i'c Works Dép‘értment on 4.3.77
in the Séale of Rs.425-700. Thereafter, on the basis of the Ivth
Pay Commission which came iﬁto force--"with effect from 1.1.86,
the scale was _re\}iSed to Rs;1400-2600 and the applicant's pay
was fixed at Rs.1600 as on 1.1.86. Appiicant's ‘pay wés fixed

ét Rs.1640 a= the next date of increment was said to be on 1.3.86.

As per the office ‘memorandum dated 27.3.91, the Junior Engineers

who had put in 5 years service were'given the highér grade scale

of Rs.,1640-2900 and the applicant'sv pay was fixed at Rs.1640 as

on 1.1.86. Sub.sequently, after two years, on 4.11.93 the pay'

‘of the applicant was fixed in accordance with the provisions under

FR 22(i)(a)(2) fixing the highe:r scale of pay scale of'Rs.1640-2900
with effect from 1.3.86 and including the increment as on 1.3.86,

his pay was fixed a Rs.1700. - Applicant's pay was further fixed

“on  10.4.93 at Rs.2240 ‘as  per the office memorandum

" No.3/18/TRCD/93/1757 dated 4.11.93 and his scale of pay was fixed

at Rs.2000-3500. A copy of the said order is A-2. Pursuant to
A-2 order, his pay was fixed .at R$.2450 including "increment.

The applicant was working under the Executive Engineer; Trichur
Central Division and on 10.4.96 he FWas téiieVed from Trichur and
joined under the lst respondent at Cochin. Later on it was noticed
that his pay was stated to- be‘ erroneously __fixed under FR
22(i)(a)(i) which was pointed out by the Audit. and A-4 order waé

passed by refixing his pay as under:

"l. Pay drawn as on 1.1.86 in the
scale of pay of Rs.1400-40-1800
EB-50-2300 ‘ - = Rs,1600.00

2. Pay fixed from 1.1.86 in the Sc}ale
of pay of Rs.1640-60-2600 »
EB~75-2900 o - Rs,1640.00

3. Dé&e of -subsequent' increment and pay

.

1.1.87 - Rs.1700.00
*1.2.88 - Rs&.1760.00
1.2.89 - Rs.1820.00
1.2.90 - Rs=.1880.00
1.2.91 - Rs.1940.00
1.2,92 - = Rs,2000.00
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4. Pay fixed w.e.f. 10.4,92
(date of grant of pay scale
of Rs.2000-60-2300-EB-75
=3200-100-3500) - on : :

Rs,.2120.00

- personal promotion . -
1.3.93 - Rs.2180.00
1.4.94 - Rs.2240.00°
1.4.95 - Rs,2300.00
1.4.96 - R8.2375.00 -

 *The date of next increment
postponed 1.1.88 to 1.2.88
‘due to participation in strike
period from 14.7.87 to 19.8.87
(37 days)" -

- Learned counsel for the appliéaht submitted that A-4 order refers

to an- initial pay on the basis of which the office memorandum
A-1] and A-2 were superseded. . As ‘per A-4, the pay that was
revised was Rs,1640 with effect from 1.1.86 by net giving incremerit

with effect from 1.3.86. "This increment was put off upto 1.1.87

"and the applicant's representation to the 2nd respondent
- immediately on 16.5.96 was not replied to. The applicant made
a further representation dated 19.7.96 which is as A-6 and in this

’representation the applicant had pointed out the injustice caused

to the applicant. It has been further” stated that his juniors, '
namely, Smt Radhameni Amma, Shri P.V.Shaji, Smt.Molly Pbulose

and Shri P.N.S.Nair were all drawing salary more than that of

‘the applicant, this .anomaly is liable to be set at right. After

making ‘repeated reminders to the authorities concerned, the

applicént' was informed by the 1lst respondent that the request of

- the applicant for fixing the increment as done in A-1 cannot be

acceded to. Learmned counsel further stated that similarly _pliaced

. persons had approached this Tribunal in 0.A.737/96 which was

adju'dicétéd ‘upon by quashing the fixation of pay on the basis of
audit objection. He also relied on a decision of Principal Bench
in the case of Rajeshwar Tyagi Vs Union. of India and

others(0.A.1936/96). .

3. . Learned counsel for the ‘respondents submitted that Junior

Engineers were given a pre-revised scale of Rs.425-700 and also

eed
i -
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there was a scale in selection grade of R§.550—9OO in the pre
revised scale. The IVth Pay ‘Commissién abolished selection grade
and recommended two scales of pay for J.E:s in the CPWD i.e.
Grade II with the scale of Rs.1400-2300 and in Grade.I with the
scale of -Rs;1640-2900 which was came into force with effect '_from
1.1.86. Tﬁe scale of pay of  Rs.1400-2300 is. known as Entry Grade
and Rs.1640-2'900 is as Non-functional. On ;:ompletion of 5 years
service as Juni§f Engineer in the .entfy Qrade he Qas to be placed
in the scale of Rs.1640-2900 subject to the rejection of unﬁt."

It,wés me;'ltioned that while fixing the pay in the hi;gh'er gfade,
there will be no change in duties and re_sponsibilities.' It was
'further stated that the J.E.s were allowed to give bpﬁon for
fixation of their pay in the sc‘ale‘- of Rs.1640—2900 with effect from
1.1.86 viée 0.M.No;A—11014/i/91-EC,VI dated 12.4.93 so as to
become entitled to fthé monetéry benefits., The applicant's pay
consequent on. his plécement in thé Grade.I scal_é with_ effect' from
‘1.1.86 was to be fixed\ in the'Non-functional scale of Rs.1640-2900
in accordance with Atgﬁé_ instru?:tions' contained in O.M. dated.
23.6.93 under FR 22(i)(a)(ii) wherégs his pay .was erfoneously
fixed undér FR 22(i)(a)'(.i) based on his option for fixing of - pay
after accrual of increment in the lower ,scalle on 1.3.86, his pay
would havé been. fixed only at Rs.1640 in f:he_ Non-functional scale
i.e. in the same stage whereas .EXecutive Engineer, Trichur Central
Division has bfi‘xed his pay at Rs.1700 wit'h. effect from 10.4.86
by allowing“ one increment in excess which is not admissible.

He‘ also stated that as the applicant was drawing excess pay; it
is iﬁmmbent oﬁ _the part of the departrﬁent to refix his pay
correctly as ..éer the rul-es in vogue and not merely on the | audit
observations, as alleged by the applicant. So fai as the "anomaly
in pay is concerned, it was sﬁbmitted that the offiéiai got personal

pr:omotion in the scale of'pay of Rs.2000-3500 on 10.4.92, his pay

ve5
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was straight away fixed with referénce to the basic Vpayv ‘drawn
in thev non-functional higher grade of Rsv;1640—2900' whereas in the
‘cases of Smt Radhémény Amma, Sht.. Moly Poulose etc. the officials
exercised option for get(:ing‘ the regular fi}.('ation in .'t:he sc‘ale; of .
pay of Rs.2000-3500 with effect from the date of ,ac':crual of next
increment. It wasalso submitted that the judgement in 0.A.737/96 _
is not ﬁquarely applicable in this case as the départment has nct
merely acted on the observations of audit but corrected the mistake
cdmmitted by the department énd there isv ‘n'o reason. for fixing
his péy in the scale of Rs.1640-2900 under FR 22(i)(a)(i). The
learned counsel also drew our attention that thg .e‘xcess amount paid
to the applicant would have been ecovered for fhe period from
10.4.86 to 4/96 due to the wrong fixation but not effected in the
light .of' the judgemém:s in O.A.9~71/95 and O.A.1018/94 for not -

| reéovgring the arrears alyeady paid.
- .

4., We have considered the rival submissions ~méde by the
‘learned coﬁhsél on both sides. There is no .dcmbt that the
depéztme'lt is not making any recovery of the arrears in the light
of the abovementioned judgements., Yet the basic question to be
answered ia”whethef A-4 was corréct or not.l Although the learned
counsel for the respondents stated }that the department has
corrected its mhistake committed by the department and' has not
merely _actéd on the observations of audit, the impﬁgned ‘order
A-4 dated 8.5.96 states gs_under:

| "In supersession of this offic'e‘ lﬁemorandum

© No.3/18/TRCD/1756 dated 4.11.93 and

No.3/18/“éfRCD/93/l7~57 da:ed_ 4.11.93 and as pointed

out by "internal ‘audit, the pay of Shri M.I.Mathai

Junior Engineer is revised as under.."

1%



5. The impugned order does not .disc.vl_ose ‘what was the mistake -
pointed cut by the internal audit. No opportunity at all has been

given to the applic_ant before the respondents decided to  refix .

the pay of the applicént reducing the s_éme. Reduction of pay

which the applicant had been reoeiving for quite some time is

an act which has adverse civil consequence. It is well settled

by now that before passing an ~ord_er "which would visit a person
with adverse civil »consequenc'e, an‘ opportunity snould be given
to _' that person | to show .cause ~against such action, and that
ctherwise the action will amount to. violation of the principles of
natural justice. Hence the impugned orders .A-4 and A-7 ,are' iiable

to be set aside.

-Ge In the result, the O0.A. is allowed. Impl.igne‘d. orders A-
4 end A-7 are set aside. However, we make it clear that this
-order would not preclude the respondents from rectifying the

‘mistake, if any, and reﬁxing the pay of the applicant after giving

the applicant a notice and opportunity to show cause. No costs. .

Dated, the 23rd of September, 1999.

(JQEQNE I) . A BADAL :
ADMINISTRATIVE MEMBER ' VICE CHAIRMAN

" trs/22999 o -

List of Annexures referred to in the Order:

1. A-l: True copy of oM dated 4.11.93 No.3/18/TRCD/93/1756

issued by the 2nd respondent.

2. A-2: True copy of oM No.3/18/TRCD/1757 dated 4.11.93
' issued by the 2nd respondmt.

3. A-4: True copy Of OM No.3/18/TRCD/96/37O dated 8.5. 9%

issued by the 2nd respondent.

4, A-7: True copy of communication No.3/18/ChCD/97/594 date
22.2.97 issued by the lst respondent.




