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CRDER
CHETTUR SANKARAN NAIR(J), VICE CHAIRMAN
Applicant while working as 'Rest Giver Station Master’,

was chargesheeted with misconduct referable to Rule 2.08(2) of
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GRS 1976 and Rule 3(i)(iij and (iii) of Railway Service
(Cenduct)RulesZ 1966. In brief, the charge was fhat he refused
to attend to his normal duties on 11.5.1986 after reporting

sick and before getting relief. On that day, applicant was
working as Station Master, Gudigere. At 1220 PM he informed

the C;nfroller that he was sick and requested relief. Meanuhile
Ne.204 Mahalaxmi Express left the adjoining station Saunshi
towards Gudigege. Applicant did not receive the train ar in
railway parlance, give 'line clear'. The driver on his ouwn,
came into the station. For dereliction of duty‘aaplicant was
removed from service, dispensing with the provisions of

Article 3i1. This he challenged before tﬁe Bangalore .Banch of
“this Tribunal in 0.A.569/87. - The Bench found that there

was no justification for dispensing uith an anquiry under
Articlg 311, qhashed the proceedings and remitted thg matter

to the disciplinary authority. That authority issued A10

charge sheet, held an enquiry and eventually imposed a
punishmént on applicant by A20 order. Applicant aﬁpealed
against A20 unsuccessfully. >By A22, the appeal was raejected

and upon that, he moved this Tribunal.

2, Applicant would submit that the enquiry Qas held

in violation of the principles of natural Jjustice and that
the Pindings are therefore vitiated. According to him,
docdments requested for, were not given, witnesses desired
to be examined were not examined, and he was not questioned

under Rule 9(21) of the Discipline and Appeal Rules. It is
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Valéo his case that prejudice loomed'in the minds of ths
authorities, and that the speed with uhich they removed him
from service; is proof of such prejudice. He would submit:
that he was physically incapable of discharging his duties,
and that tﬁis was the reéson for not receiving;thé~MahaJaxmi

Express.

3. It is true that all the documents for which a request
wvas made by applicant, wers not furnished to him. Between

the incident énd initiation of disciplinary proceedings
pursuant to orders in O,A.569/87, almost thrge years had
lapsed and sdme of the dacuments'called for were noat traceable
as pointed out in A13. An adverse inference cannot therefcre
be drawn. Quite apart, failure to furnish a document without
anything moré'uill not taint the proceedings. Prejudice must

have resulted from such failure. Prejudice is a question of

fact and not one of presumption as pointed out by the Supreme

Court in'Managing Directoer, ECIL, Hyderabad Vs. B _Karunakar,
(AIR 1994 SC, 1074). We will now examine uhether omission

to supply certain documents caused prejudics. The documents
summoned were, the Train Signal Register of Saunshi and
Gudigsre Stations, sick andvfit certificates, train orders,
Combined Train Report and Train Regisfars ﬁaintained by Guard
and Driver. The sick and Pit certificates and Combinéd Train
Report were given. The other documents were not availabla.

That will make no difference, as the documents have ne
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relevance to the issues, Counsel for applicant could not tell
us how they are relevant. In a different context these Registers
might have been relevant. Admittedly, applicant was present at
the Gudigere Station when No.204 Mahalaxmi Express reached the
signal aﬁd later the station, without clearance. It is also
admitted that applicant did not give clearance or ‘line clear'.
There is no dispute so far. The only relevant question is
whather applicant'é action was justifiable or not. It would
be justified, if his defence that he was physically incapable

of ettending to his duties is established. This has not baen

\ N : .
done as can ba seen later.

4, It was then contended that the witnesses summoned were
not made avaiiable for examination. A18 shouws that steps were
taken to procure the attendance of witnesses, but that the
defence witnesses did not turn up. The disciplinary authority
or the enquiry authority Cannét be blamed for this. It is said .
that tﬁese witnesses were necessary to establish the physical
state in which the applicant found himseir. - Evidence should
have been produced from thé'Doctors who examined him or the
hospitals where he was admitted(in case his condition was
serious enough) or from helpers uwho took him to a Doctor, if
he wanted to establish the defence of illness. 'The'ﬁlea of

prejudice on this score has only to be rejected.

5. It was then argued that applicant was not questioned
as requiied by Rule 9(21) of Discipline and Appeal Rules. Ue

are unable to accepf this contention. This contention raised
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in ground 7 éf the appeél and in ground 10 of this application,
'+ has been ansuwered. The appellate authority(A22) refers to
- question No,.18 put to applicant on 19.6.1991, to show that
applicant had been questioned with reference toc the circumstgnces

appearing against him.,

6. Notwithstanding this, it has to be ascertained whether
the svidence establishes the charges, - : that the applicant
acted in a manner unbecoming of é responsible official by not
receivipg the train. As we pointed ouf earlier, it is admitted
that the applicant was available at the station. It is also
‘admitted that the reiieVer had not reached the station in time
to receive the Mahalaxmi Express. It is also admitted that fhe
dpplicant did not receive Mahalaxmi Express or give it clerance.
The basic facts that constitute the charge being thus established,
the onlyvquestion is whether there is exoneration by reason of
illness ' proved. The evidence of Raghavendra, Station Master,
Saunshi(page 102 of the paper book) shdus that he made an
attempt to get into touch with applicant on the block phone,
after the Mahalaxmi Express wa2s ready for departure to Gudigers
statiun vwhich was in the charge orvapplicant. Raghavendra could
not establish contact, and éo he centacted the controllsr for
clearance. Incidentally, applicant has a case that the train
was cleared in violation of the procedure prescribed. If it had
‘motbeen so cleared, applicant would mot have had to face a

charge. That is another matter. The charge found, in substance,
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is that applicant beﬁaved in a manner unbecoming of a railuway
servant, uhaether it is by not clearing the signal or by not
attending to the telephone‘as a prelude to giving the signal.
For the purpose of despatching the train from Saunshi, station
_méster Raghvendra, as is the wont, contacted the neighbouring
station under the charge of applicant, through the block phone.
The call was not taken. It is nmf the case of anybody, much less
of applicant, that the phone was 6ut of order; An employee who
remains on duty (even after reporting sick and bafora the
reliever) has the plain responsibility to discharge the
dutiaslinhering in him, Applicant did not do this. There
is ne aviﬁeﬁcq, worth the name to indicate that applicant
was physically incapacitated, so as to bes unable =ven to
attend to a phone call or to send a message on the control
phona, that he was not in a position to discharge any of his
Punctions. The only evidence available on record is that of
Dr Bhattal and that is to the effect that applicant was '
*Peverish', There is no svidence that applicant went toAa
hospital for treatment for a more serious illness, before or
after the so called incapacity. Thar; is also no evidence
from any source to show that he had»to be carried from the
station, in a wseak state. On the contrary, the feasonable
inference is that appliéan£ after the arrival of his relisewver,
went to the dispensary of Dr Bhattal and then on to other
destinations. If he was physically fit ta undertake all

these exercises, he would have baen fit to attend to the
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block phone or speak on thg control phone about his inability
- to receive the train. .He knew the train timing. He knew that
no relisver had come. We are therefore of opinion that tha
charge af darelictieq of duty or acting in a manner unbeceming
of a railway sarvant, stands sstablished. Even if a different
vie; arisas on the facts, that is not a reason to set aside
the findings of fact, and for thét matter there are hardly any
set of facts which do not yield two different inferences. The

finding of fact is reasonable and does not warrant interferencs.

7. But, that is not the end of the matter. Undisputably,
applicant was suffering from some ailment, though it might net
have besn.serious enough to incapacitate him, and a railuay
strike was going on. It is possible that the authorities,

from thes conduct of applicant which was net very responsible,
would have concluded that ﬁhe intention of applicant was to
disrupt traffic. While we feel that tha charge is established,
wa feel that the degree of culpabilify found by the disciplinary
authority, cannot bas justifiably fouﬁd. Perhaps this is‘a

case where to gquote the classi& expressidn of Baron Aldarston
‘the mind is apt to mislead itself'. ue think fhat the punish-
mant dees not pass muster of the test of proportionality, and

the rule in Union of India V Giriraj Sharma(AIR 1994 SC, 215).

We therefore quash the punishment of compulsory retirement
imposed on the applicant, while maintaining the finding of

misconduct. Competent authority will be free to impose any
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punishment, less drastic than compulsory retirement. The

long yars.of mental agony suffered by applicant, also must enter
consideration while deciding on the quantum of punishment.}
For seven years or mgre, appliﬁant had been out of employment
and he was subjected to mental agony on tﬁat score. As for -
tha relevant period, 1tlis for the appropriate authority to
regulate the same. It could‘be treated as period under
suspension or it could be treated as leave. Since épplicant
has retired, respondents will consider whether it will not

be proper to consider tha rglevant period as périod qualifying
for pension. UWe would direct the appellate authority to impose
an appropriate punishment in the light of the foregoing obser-

vations and this will be dene within two months from today.

8. With these directions, we dispose of the application.

Parties will suffer their costs.

Dated, 5th October, 1994.

PU VENKATAKRISHNAN CHETTUR SANKARAN NAIR(J)
ADMINIS TRATIVE ‘MEMBER | " "VICE CHAIRMAN
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