IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No, 604

) T.A. No. 1991

DATE OF DECISION___26.9.51

K. Dhananjayan Applicant (s)

Mr. M M Abdul Aziz Advocate for the Applicant (s)

Versus

Chief Commercial Supdt., '
Southern Railway Macdras and otﬁggondmn (s)

Mr, M. C. Cherian Advocate for the Respondent (s) 13
Mr, Mohan C. Menon for R-4

CORAM:

- The Hon'ble Mr. N, DHARMADAN, JUDICIAL MEMBER

i

The Hon‘b!e Mr.

Whether Reporters of local papers may be allowed to see the Judgement?»é‘
To be referred to the Reporter or not? ,
Whether their Lordships wish to see the fair copy-of the Judgement? o

To be circulated to all Benches of the Tribunal? A

PON

JUDGEMENT

MR. N. DHARMADAN,JUDICIAL MEMBER

The applicant is working as Catering Superviser

'

Grade-~II in the Southern Railway. He has been transferred
~ to Bangalore as per Annexure-II order. He is challenging
this transfer order on the following grounds:

i) According to him the impugned transfer eorder is
a"punishment and hence it is liable te be quashed.

1i) The order is malafide for it was passed with the
sole object of accommodating R-4, a similarly
pléced person who is werking at Bangalore.



iii) the transfer is against the rules and is liable
to be quashed. :

iv) the impugned order has>5een passed after

deciding that the applicant has comiitted

the irregularity alleged against higr. The

disciplinary preceedings have been initiated

against him only after filing of this application.
2. The re5pond§nts 1 ﬁo 3.énd the 4th respondent have
filed separate reply statements denying all the -allegations
and éverments»in:theapplicatioh; In answer to the reply
sﬁatements, the épplicant has filed a rejeinder p;odncing
. the report&;né thé éreliminary enquiry results conducted
in connegtien with the alleged inc;dent which took place
oh 15.11,90.
3.. The learned counsel Sri M. M. Abdul Azig}appearing
for the.apﬁlicaht Strenuou81y contended that.the transfef
in the instant ecase is é punishment becauée the‘applicanﬁ
has not committed any i;regg%prityéﬁnd_at the time when the
' fransfer is éffected there w;s no enguiry against him. - He
endeavoéred_fo sétisfy me with reference to Annexures-III
_and V.produced éléng ﬁith the rejéinder that tﬁe present

_enquiry has been initiated without any basis and it is only

to haréssvthe applicant, In fact he has obtained orders

- - : :
for the supply of food by the Railway authorities on
) Q””‘f"'““’\” mAR Ta Sapt. L

15.11.90.1n the running train, The Vigilance inspection
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could net find any irre?ularity excepting recovery of avly-
uns igned voucher; However, éhese are all matters
pertaining te the enquiry aﬁd it 1s preﬁature for me to
go'into these matﬁers.and consider the issue, The

/

-applicant_is challenging Annexure-II transfer order issued
subsequent to the incident@d }MAM;AMO‘W "l"&f“””? 4
_4. The respondents h;ve‘sté;ed in the counter affigdavit
that this frénsfer has been éffected in connection with the
incident tookplace on 15.;1.90 based op the recommen&ation
bf the Viéilénce Unit wﬁb;ére éonducting a fair and
impartiél‘enquiry. - .

Se | I ém_s#tisfied that if there is an alleg#ﬁion
- against an empioyee it is jﬁSt,perer and fair for hiﬁ.to
leave the-plaée if the authorities want tevshift him from
that place for the purpese of conducting an impartial
ernquiry. .Presumably, by thé transfer of the applicant
, they,have only &ecided to shifg the applicant f;om the
' place of occurrence of the incident. But this shifting
from one division to another division éppears to be very

/uaAi? b

inconveniengNand t is causing disadvantage to the
applicant. He states that inter-divisional transfer is

contréry to the rules. This éspect requires consideration.
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But I amhinclineﬁ.tQ go along with the learned counsel

for the appliecant in tbe §1ew that the presént tranéfer :

is a punishmenﬁ. I hold that‘this transfer is}pet a

#unishment ané this has been effeéﬁed_for.con&ucting a
S .uRQme*%V”UK 5 | |

fair enquirykaﬂ-the disciplinary action which was

initiated égainst the a@ﬁlicént after £iling of this

ébplicatioﬂ.
'g. Tﬁe next-contehtion urged by the learned counsel

for the épplicant is that fhe trénsferis malafide in as

much=;s he has been trgnsférredto Béngalare only to

accommodate the fourth respondent-in whom the authorities
are interested.

7.  This allegation is denied by the respondents 1 te 3,
.They‘hafe sééted théﬁ cons idering the request of the fourth
- respondeﬁt when they_haﬁeldecided to £ransfer5the applieant

the corresponding transfer éf the fourth respondént to his

place hés been ef#ecfed. It is only done in the exigency
of service. Learned counSél,Sri Mohan C, Menon,appeariﬁg,

rw bl IR R g lp |
Abrougrt to my notice Annexures R-4 (a) to R-4{e) and
. ,C&k«}-“’ . : , :
Submitted that ha%pas a better claim to come to Trivandrum
Division based on his original requestsAmn 25.10.88,18,3,89

and 23.4.90.
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8. Having regard to the facts‘and circumstances of the
case I am of the view that the plea of malafide is

unfounded and cannot be sustained.
é. The next sﬁbmission of the learned coun§e1 of the
applicant 1is that the present transfer of the applicant
is against the relevant rules in the Manual., He brought
to my notice the follewiﬁg‘provisions contained in the
orders passgd by the Railway Bgérd in connection with
transfer; |

"Disciplinary action against the employee not under
administrative control of the authority, procedurally
wrong-l. cases have come to the notice of Ministry
of Railways where staff, whose conduct was under
investigation were transferred from one Railway
to another which made it difficult to finalise
departmental proceedings. The Ministry of Railway
have therefore, decided that non-gazetted staff
against whom a disciplinary case is pending or is
about to start, should not normally be transferred

from one Railway/Division to another Railway/
Division till after the finalisation of the
departmental or criminal proceedings, irrespective
of whether the charges merit imposition of a major
or a minor penalty.."

The learned counsel for the épplicant submitted that the
present transfer of the appiicant from Trivandrum Division
to Bangalore Division is contrary to this instruction and
hence illegal. The applicantiis a non-gazetted officer
and the Railway has issued disciplinary proceedings.
Henée. the absve instructions will apply to the case of
Pente-danly AT roaply” D Mol gt Mh&w—»é TI AV
the applicant., So his contention is to be upheld.

10. ' The applicant submitted that there are vacancies

within the Trivandrum Division itself to accommodate
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the applieant if the respondents really wanted te shif£
him from Ernakulam due to the pendency of the‘diséipliaary
préceedings inifiated against him, But the iearﬁed

- , \ |
counsel appearing on behalf of the Railway is not in a
position te eithér’deny or to ?dmit the statemgnt.
However, having con;ide:ed the contentions of the parties
in this case I aﬁ of the view that a transfer of the
applicant Qithin the Trivandrum Division itself is .
'posaible, if'the respondents reélly wahted to transfér
"him t§ conduét'in énquiry in a fair and proper manner.
If the applicant is transferred to a distaﬁt place it
will only cause inconvenience and difficulty tolthev
emplqyeé in taking part in thé enquiry and defend thei

' - | uotehesh

case, He will have to spend money and travel longAfor
attending the postinés of the énquiry. This ean be avoided
by“giving a pOStiﬁg to thé applicant in the séme Diviéion..
Hence, I‘am of the view that the t;ansfer of thevapp;icant
té Béngélore is not after due aéplication of mind and
consideration of the r91e§ant instructions issued by the

Railway Board in connection with the transfer of QiRainay

-employees who are involved in . disciplinary cases,



.

;0. The learned‘counsel for the aéplicant also sﬁbmitted

- that the impugned transfer of the applicant to a distant
place has ﬁeen issued even before finalisibg th¢ diséiplinary
. actionvagainsﬁ him and it is in fact pre-judéfpg the issue
and holding him gu;lty of the alleged irregularity. Hé is
also relying on the following rule pertaining to transfer:

"A Railway servant shall not be transferred
substantively except on his own request or as a
disciplinary measure after having fulfilled the
formalities of the procedure prescribed by the
disciplinary rules, :

6, Periodical transfers of staff in the category
of Commercial Supervisors to different places may
not be always be possible. But it should at least

be ensured that the Commercial Supervisor is .
shifted to a different section or area on the same

station previded he has put in 5 years en the
specific seat,"”

11, The learned cgunsel for the Railways Submitted’fhis
- order will ﬁX2.apply only to general transfers and not to
Fremnfrs snd G fs W
tbeAexigency of service on account of disciplinary
pfoceedings. HeWever,vthe instfuctiOn exﬁra;ted in para 9
applies:and the transfer of the applicant to ancther
Diviéioﬁ.eanﬁot be'sustained.' But I.am of the view that
the applicant should not be allewed to continue at
Ernskulam becaus§ of the subsequent initiatioﬁ of thé
disciplinary proceedings against him, Bﬁt heois eptitled
to a transfer to a neérby place 15 Trivandrum or Palghat

| v ‘ -
Divisim.m%mmwwmm.%/ -
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12, In the result, having regard to the facts and
ci:cumstanceé of the case I thiﬁk the intérest of
jusﬁice will be met in this case if I direct the first
respondent to reéonsider the posting of the applicant
in any place in‘Trivandrum or Palchat Division after»
céncelling his present posting at Bangalere; I therefore,
set aside the impugneg'transfér’order Annexure-II in so -
far aé it t;ansfers ﬁhevapplicaht to Bangalore énd'direct
the first respondent to consider ﬁhe posting ofrthe
applicahﬁ to‘é nearby place in Trivandrum or Palghat
DjviSion; fiil Sudh:a posting is made'the stay order
issuea in thié éase'wili continue.i This shall be done
within two weeks from the date of receipt of the copy of
the judgment. The learned counsel for the'fourth
resgondent-supmitted thatlhis client may be'permitted to
join at Ernakulam as per the pfesent order. This regquest
cannot be g:anted ia thé,view ﬁhat I haye taken in this
cése.v But whiie réconsiderinq the ﬁragsfervéf‘the
applidanﬁ;as dirécted above thé reépondent;::iagz'be
frée to consider‘the postiﬁﬁ of the fourth'reépondent

o alfan ondm£>a4/h*-&véh U
at ErnakulamA5£~ﬂbo in the. axigenewofwseswiee having

.
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régard to the requests
13, The application is allewed teAthe extent indicated

above. There will be no order as to costs.

(N. DHARMADAN)
JUDI CIAL MEMBER

kmn



