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CC NTtAL ADIII NI STRATI VE TRI BUNAL 
•. 	ERNAKULAM BENCH 

.... 

Date of decision 

P RE S E N I 
S .  

HON'BLE SHRI N.V. .KRISHNAN, VICE CHAIRMAN 

I+ON'BLE SHRI N.DHARrUDAN, JUDICIAL MEMBER 

I. D.A. No, 603/90 

R.Rajagopalan 	 .. 	Applicant 

Mr. G.Sivarajan 	 .... 	Counsel For the applicant 

Vs. 
LLdJ 	r.ç6 

The Secretary, Ministry 
of Fin5 nce, New Delhi •&3 others .. Respondents 	, 

Mr. N.N.Sugtinapalan 	,.. 	Counsel for the respondentsl"hi__: 

_P.  

11. OA 726/90 

C,KarthiKeyan Nair 	... 	Applicant 

Mr. K.L.Narasimhan 	... 	Counsel for the applicant 
.5 

- 	tls. 

4.CL 44 rc Ø, 4i& 

Secretary, Ministry of 
Finance, New Delhi & 5 others. .. Respondents 

Mr, AA.Abul Hassan 	.... 	Counsel for R-1, R-2 & R-6. 
Mr. P.Radhakrishnan 	.... 	Counsel for R-3 
ML. G.Svaran 	...• 	Counsel for • R-5 

ORDER 

N.V.Krishnafl, UC 	. 

O.A. No.603/90 filed by R.Rajagopalafl and OA N0.726/9.0 

filed by C.KarthikeyanNair were heard together with the 

consent of the parties as, in both applications, the order 

dated 2nd March, 1990 of t,e Chief commissioner of Income 

Tax., Cochin, the 2nd respondent, promoting.K.Kittu, the 

• 	 - 	 . 	 . 
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• 	 2. 	 ¶ 

3rd respondent, over the heads of the applicants is impugned. 

•Therefore, they are being disposed of' by this common judge- 

• ment. Reference to exhIbits are to those in OA 726/90, 

	

• 	 unless otherwise mentioned. 

	

2. 	These applications are all off—shoot of an earlier 

application No. TAK 54/87 by C.Karthikeyan Nair, which was 

disposed of by the Annexure t\2 order dated 31.80890 Hence, 

it is necessary to briefly trace the background leading to 

the filing of these appiications. 

	

2.1 	For considering promotions frum Inspector of Income 

Tax (1.1.1) to the post of Incme Tax Officers Group B 

(ITo), a departmental Promotion Committee (opo) met on 

31.12.81. It prepared a panel of 8 names to fill up 8 

vacancies, including 2 vacncies for SC. Of these vacancies, 

3 had arisen in 1981, on or before 31st Decemtmr, 1981, 4 

were tu arise in 1982, and one to aiise on 31.3.83. Ehe 

last two nanies in that panel were those of R.Rajagopa.Lan and 

•T.N.Thankamma, a Scheduled Caste. These two persons were 

promoted as ITO on 3.2.83 and 2.5.83 respectively. 

	

2.2 	Another DPC .iueting was nelU on 13.6.83 to prepare a 

panelof 3 names, icluding one Séheaujeci Tribe. This 

was • chaired by Shi 11.5.Unni Nair, riember of the Ce.tL'a. 

boafci of Uiruct Taxes (CBDT), UiO was earlier the 

Cofflmissionr of Income Tax, Cochin. The DPC prepared a 

- panel of 3 persons as follows: 

i) K.Kittu 

	

• 	 ii) M.Ramactianoran 

iii) V.A.Narayanan (ST) 

	

- 	 - 
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The first place in the panel was given to K.Kittu, the 

Junioriost I1.I,as he was gLaaed boutstandjng.  He thus 

superseded M. Rasuachaiurasi--.trie aeniorusost I.I.T who was 

given only the second place in the panel. As there were 

only 2 vacancies for other communities, C.Karthikeyan Nair, 

the 6econd seniormostI.I.T, could not be included in the 

panel.- K.Kittu was promoteu as ITO on 29.10.83, 

2.3 	Aggrieved by his suptrsession, C.Karthikeyais Nair 

r.tieo OP 8496/83 in the High court of KeraJ.a, shii.s was 

received on transfer in this Tribunal urier section 29 of 

the Administrative TrLbunals Adt, -1985 and registered as 

TAK 54/87. It was contended that the DPC proceedings of 

31.12.81 are vitiated as that DPC Should not have taken 

into account any vacancy that was to arise after 31.12.82. 

Had this beesi done the chances of the applicant for 

selection would have been greater. Therefore, 

R. Rajagopalan and T.N.Thankamma, who were promoted on 

3.2,83 and 2.5.83 respectively, were impleaded as 

Respondents 5 and 4 respectiveiy. The selection of K.Kittu 

and his placement atS.NO. (i) of the panel by the DPC 

proceedings of 13.6.83 was also challenged, and K.Kittu 

was therefore impleaded as Respondent 3. The cha'llenge 

to K.Kittu's sejectioi1 was maue on the important grounds 

that he was junior to the applicant, the applicant was more 

qualified and had a better record than K.Kittu, the DPC 



Cochin in which capacity he had reviewed the character 

rolls (CRs) of K.Kittu and upgraded them. On these 

grounds, it is alleged the selection is biased. 

2.4 	The Tribunal found considerable force in the argu- 

mnt by the applicant that the DPC which met on 31.12.81 

should have considereo only 7 vacancies, falling upto 

31.12.82, and left out of consideration the Vacancy which 

was to fJ4 on 31.12.83. Tneretore, the Tribunal did not 

enter into the ,erits of the application on other grounds. 

An observation was, however, made in the context of the 

CR of K.Kittu, that the officer who chaired the DPC on 

13.6.83 (i?. Shri 1.5.Unni Nair) was the same ofticeL, 

who had not only given 'outstanding' grading to K.Kittu 

but had also reviewed the gradings given by the reporting 

officer. Taie Tribunal concluded by stating "we need not 

comment on these facts". The application was disposed 

of by the order dated 31.8.89 (Ann. A2) with the following 

observai..ion/direction: 

"In the facts  and circumstances we airect that the 
meetingsof the review DPCs should uu convened as on 
31.12.81 and 13.6.83 to draw up panels for seven 
vacancies upto 31.12.82 and for tour vacancies upto 
13.6.84, including two vacancies of Scheduled Castes 
and one vacany of Scijeduled Tribe respectively for 
two panels. Lmese panels should be prepared without 
changing the gradiny of the officers earlier consi-
dered except for valid reasons which should be 
recordedj The petitiontr, if inciuded in any of the 
panels should be given notional promotion Las ITO 
with retrospective effect on the basis of his 

. 0 05 
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position in the panel and with al1 consequential 
benefits of arrears of pay, seniority etc. The 
respondents I and 2 will be at liberty to protect 
the promotions alreaay made by creating super-
numerary posts if necessary to accoi,.modate the 
petitioner for the notional promotion. Such 
protection to others, nowever, would not give any 
benefit ot seniority in the grade or ITO, which 
will be deteimir,ed by the respective ,  places awarded 
to the petitioner and others in the panels 
prepared by the revieu.DPC. We allow the petition 
on the above lines with the direction that this 
oLder shouj.d be implemented within a period of six 
months from the date of co:rnunicatjon of this 
o'der. Tnre u.il oe no urder as to costs." 

*(portjon L 7 deleted by order dated30.11.89 
in review) 

2.5 	In Lespect of this oLder, both C.KartfliKeyan Nair, 

the original applicant and R.Rajagopaian, the 5th respon-

dent therein--the applicants now before us in OA 726/90 

and 603,10--riJ.ed review applications which were regi-

stared as R.P. 49/89 and 69/89. 

2.6 	The review applicants contended that the Review 

DPC shoujd not be compelled, while preparing a fresh 

panei, tu adopt the 	au.ig of the officers done by the 	 1• 

previous DPC, in view of the.allegations made about the 

manner in which entries were made in t,e character roll 

of K.Kittu. Findi,ig merit in this contention, these 

review applications were allowed by the Ann.A3 order 

dated 30.11,89 and the second sentence of paragraph 8 of 

the original order extracted auove'(shoun in square 

brackets) was deleted. It is also necessary to add here 

that R.RajagopaJ.an , the applicant in OA 603/90, had fied 

a Special Leave Petition in the Supreme Court against 

the original, order in'JAJ54/87 9  but it was dismissed, 

. .6 



2.7 	In pursuance of these orders, a Reth.ew DPC Was 

convened which met on 19.2,90. It reviewed the selection 

as on 31.12.1981andprePared a fresh panel to fill up 7 

vacancies upto 31.12.82 including two vacancies reserved 

for SC. That pnel is as follows: 

I 

K. Raghavan (Sc) 
M. Gopalakurup 
K.S.Vi3ayafl 

49 P.P.Varghese 
K.K.Mathai 
A.M. Au 
T,N.Thankamma (Sc) 

The only cnange,as compared to the p 1nel prepared by the 

original DPC is that the name or a.Rajagopaian has been 

dropped because this panel nad only 5 non reserved vacan-

cies and R.Rajagopaian Was junior t9 others and WS not 

graded as outstanding so as to supesede them. 

2.8 	The Review DPC also reviewed selction as on 

13.6.83 and prepared a panel to fill 4 vacancies, including 

one vacancy reserved for Scheduled Tribe. That panel 

is as follows: 

K.Kittu 
R.Rajagopalan 
M. Ramachandrari 
V.A.Narayaflan ( '. -: 2 

K.Kittu, a junior I.T.I. has been g'aded as 'outstanding' 

by the Review DPC and nence he hasoeen placed at the top 

of the panel, Decause others were given only 'very good' 

grading. He has therefore suprseoed R.Rajagopaian 

(applicant in OA 603/90) and M.Ramabhandran, both of 

whom are senior to him. C.Karthirceyan Nair (applicant 

in OP 726/90) who is also senior to K,Kittu, does not 

find a place in thepanel as there are only 3 unreserved ii 5 

vacancies to fill up. 

H 	• 	:. 
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2.9 	Acting upon the recommendations of this Rev.Lew 

DPC, the 2nd respondent passed the impugned Order(Ann.A1) 

dated 2ndMa.ch 1990 (Ann. C in OA 603/90) which is 

impugrd in these applications. Extracts of the relevant 

paras froiii this impugned order are reproduced below: 

"As directed' by the Tribunal', DPCs to review the 
earlier OPC decisions i.e. in order to consider oniy 7 
vacancies for the period from 31.12.81 to 31.12.62 ano 4 
vacancies for the period 1.1.83 to 13.6.84 were held. 
While conducting the review DPCs, the dL.ections 
contained in the Tribunal's orders dated 31..b a 9 nd 
30.11.89 were borne in min. Acbordingly two panels 
of 7 officers and 4 officers respectively for the 
period from 31.1.81 to 31.12.82 and 1.1.83 to 13.6.84 
were drawn up. It is round that the applicant Viz. 
Shri C.Karthikeyan Nair did not find a place ic any 
of the two panels. In the light of this, no conse-
quential benefits, either in seniority or by way of 
arrears of pay etc., are found due to Shri C.Karthikeyan 
Nair and orders were passed accordingly. 

3. Consequent on the review DPCs, held as aforesaid 
inter—se seniority of sume of the officers involved 
in trie DPCs get cnanged. Their seniority will oe as 
under: 

K.Raghavan 
I1.Gopaiakurup 
K.S.Vijayan 
P.1.Varghese 
K.K.Mathai 
A.M.Ali 
T.Nlhankamma 

S. K.Kittu 
R.Rajagopalan 
11,Ramachandran 
V.A. Narayanan, and so on. 

The deemed date of promotion of Smt. T.N.Tnankatiima will 
be 3.2.1983 (instead of 2.a.1983) and that of Shri 
K.Kittu will be 2.5.1983 (instead of 29.10.83). The 
date of promotion of Sriri R.Rjagopalan will ue 
29.10.83 (instead of 3,2.83). The heads of offices 
concerned shall refix the pay of the above officers 
aflO regulate increments and disburse the arrears or 
pay/recover the excess iayments, if any, as te case 
may be. 'Howevei, the monetary benefits in respect of 
tne officers, Smt. T.N.Triankamma and Shri K.Kittu 
will ue aamissi b.e only from the date on which they 
actually started working as Incume—tax OffiCer, viz. 
2.5.83 and 2.10.83 respectively." 

Both the applicants are aggrieved by this order. 

... 



"(i) To call for the recrds leading to Ann.0 
and quash/set asiQe the eme. 

 To deciare that the actior 	of the DPC headed 
by the 2nd respondent in placing the 3rd . 
respondent above the appl3Lcant in the rank 
list for ITOs is illegal, arbitrary and 
unjustified. 

 To pass all consequentialrelie?s including 
cancellation of the order ror recovery of the 
excess pay drawn andauard cost of this 
petition. 

4. The grievance of this appiicantis uaifl.Ly two-fOAM. 

i) The appiicant states that C.Kartnikeyan Nair 	 t 

who 4ixed the earlier application, TAK-54/87, did not have 

any grievance against him, because, betueen them, the 

applicant wa-s sentor -.C. Karthtksyan 	atrwas aggrieved 

by his supersession by his junior, 	K.Kitt..., 	who was p.:owoau 

ou6 or tu.ii an the Loas.Lo or UiC' 	coec1atiufl. Tnere.ose, 

t.. final orueL' in TAK-54/87 shou.a have been imp.i.emented 

keeping this impoLtant point in view. It is cOntended 

that, it tne Reiiew DPC fauna tnat C.Katiiircyan Nail )as 

not entitJea to any reliet, .re pusition of the appixcant 

v.Sa-v.'.s K.KlLtu uuyht nut to nave been disturbeu and 

ne snou.Ld nave beii allowea Lo retain the seniority he 

enjoyed over K.Kittu asa result or the earj.ier DPC 1 s 

recommendation ano tne orders .hereun. ThDretore, tnere 

was Ilu neeu wriatsuevei Lu 	asfl ..Iie proceedings of the 

eaiiier OPC 	was fleU oh 	• 	ói o 	promotion 

given to him f'ium 3.z.83. 

ii) His second grievance is that there is no 

justification whatsoever for the Revieti OPC meeting to 



supersede him in the ii. 	or 	ranking 	by piacing 	K.Kittu, 

tt 	3ro respondent,above him 	as a jesuit &.1f which, 

in the impugned order, 	the applicant has been posted as 

ITO from 29.10.83 0 	while 	K.Kittu has been promoted 	from 

2.5.83. 	In this connectio.1, 	he has alieged 	that the 	Review 

DPC has blinu.Ly adopteD tne gradings given by the earlier 

DC without makiiio an independent assessment of the 	calibre 

of K.Kittu and 	the applicant, 

5. 	OP 	726/YU is 	flied 	by C.KarthlKyan 	Nair, 	the 

applicant in the earlier applicat.on TK-i4/87. 	He has 

impleaded 	K.Kittu,T.N. 	Thanknma aflO 	R.Rajagopalan, 	the 

a)JpiLcant in OA 603/90 	as contesting private 	respondents 

3, 	4 ano 	5. 	He has sought the 	roilowing reliefs: 

"(a) 	To Call 	forthe records 	!ading to the sei.e- 
ction of panel on tne basis 01 	the Depart- 
mental 	P.iomotjon 	Com1ittee 	heici 	on 31.12.61 
and 	13.6.83 anu 	the Review DPC ct 	1990, 
scrutinise 	and examine its iegality, 
prori.ety and quash 	\nn.1 	o'der dated 	2.i,90 
of the 2nd respondent, 

To holu that the promotion of 4th 	and 5th 
respondents aLe bad, 	as the pL omutions are 
made on the basisof the expired select list. 

To djiect te fj•st and second respondents 
to 	assess 	t,,e 	relative 	iiierit/pertu r,i,ance 
of the applicant 	flu 	the 3rd respondent on 
tne ua5.s of the past track records and 
objectiveiy. 

Todirect the 	first/second •respundents to 
convene tne DPC complying with the norms 
prescribed 	for its contribution *.o assess 
the suitability of eligible canuidate tar 
promotion to the post UT 	ITO (Group B) 	in 
1977 itse.t, 

Tu declare the promotion of 3rd L'espunabnt 
ignornç 	t.he 	stniuiity 	ancj 	clai.s of 	tue 
appli.carit ultravires of 	thz ruj.e bad and 
assign to the applicant oub rank above all 

• Liis 	junio.s." 

I 
H! 
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7. 	The responoents I and 2 in both the applicatio.is, 

the Union of India and Chief Commissioner of Income Tax, 

Cochin (Departrnent,$or short) have opposed the applications. 

It is contended that in the first place, the order dated 

31.8.89 in TK 54/87 9  as modified by the order dated 30.11.89 

has become final and the issues decitied therein cannot now 

be reopened and secondly, the impugnea order dated 2nd Plarch 

1990 has been passed in pursuance of the airections given 

by the Tribunal in TAK 54/87. The applications are, there-

fore, without merit and have to be rejected. It isa, also 

denied that there has been any irregularity in the proceedings 

of the Review DPC neld on 19.2.90. 

K,Kittu, the 3rd respondent in both the cases, 

has also riled a separate reply contesting the claims of the 

applicants. He submits that it was because of his sheer 

merit and better perrormance that he got an 'outstanding' 

grading and hence, in accordance with the instructions 

on the subject, he was placed at the top of the panel. He 

denied that he was tne recipient of any undue favour from 

Shri fl.5.Unni Nair. 

R.Rajagopalan, the .5th Lespondent in OA 726/90 1  

has also filed a reply stating that the applicant can have 

no grievance against him and to the extent that the appli-

cation seeks any relief against his promotion, it may be 

rejected. 



our oirectjons, the relevai , t original records were also 

produced ior our pbrusal. Before we proceed further, we 

find it necesary to state thatthe applicant in OA 726/90 

and hisj.earijed counsel have tijed to raise some issues 

which aie clar1y barred by conthtx'uctjve res judicata. For, 

these matters shoujd have been taken up for a final decision 

in TAK 54/87 initiated by the Same applicant. It is no doubt 

true that in t,e Annexure A2 order disposing of TAK 54/87 

it was observed that trie Bench did not fee], it, necessary 

"to go into other qustions raised by the pctitioner -oou-t-----

his superior educaLio,jal qualif'ic2tjo1,s and perforuiance and 

tne flanOicap that ite suffered by the fact that the Reviewing 

Of'tICEj' who had given 'outs..a.idJ.flg' entries to respondent 3 

also happened to be the Chairman of the DPC". The Bench, 

however, did not preserve the right of tne applicant to 

rise these issues again in any subsequent proceedings. The 

applica.,t also dId not seek to get this order chnged or 

modified to preserve such right. He, no doubt, riled a 

review apl1catjon RA 49/89 but.he did not raise these 

grouflds in that app11catio11. As seen from tne Annexure A3 

oioer of Lhe BCnLh, the only piayer• 'iiade in the review 

applicath,., was ror Oejetj,on of the seconu sentence of para C 

of t.he oriyinal order and this payer was accepted aio that 

sentence Was deleted. Theref'o.e, we ca,not allüw this 

applicant to raise issues wsiich have been or OUyht to have 

\L been iaised in TAK 54/87 and which have nut been preserved 	H 
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in the final order therGin for being agitated later on. 

In particula., we ca..nbt permit this applicant to question 

the propriety of holding the second DPC as on 13th June 

1983 instead of as on 31.12.82. 

	

11. 	In this background,af'ter having considered th 

arguments advanced by the parties, we propose to consider the 

following issues only. 

The tirst issue is the grievance of the applicant 

in Q.A 603/90 referred to in para 4(i), i.e. his contention 

tnat, nut having found any merit in the claims of .C.Karthi-

keyan Nair, the Review DPC ought not to have disturbed the 

earlier promotion granted tohIn; 

Was the second DPC meeting deliberately fixed 

on 13.6.83 to favour K.Klttu and to enable him to uet an 

outstanding urading? 

Is the allegaLion justified that Shri P1.S.Unni 

Nair, the tnen Commissioner of Income Tax, Cochin showed 

undue inteiest in K.Kittu and favoured  him by upgrading 

the C.R.graing fro-m tveLy yood' to 'outsa.aing'I 

Dj.o tue E(v:ew DPC wfliCh met on 19.2.90 

strictly comply with the oirection given in the Annexure A2 

ad A3 orders? 

	

12. 	IssUe No.(i) 

ai.ss fru4i Lli$ 9A. otu '6' set out by the 

applicaist in 0P 603/90 witich reads as follows: 

"The Tribunal's direction was only to reconvene the 
DPC, to draw up tresh panels and to promote the 
petitioner t.eLe1n, Sr.. Karthlkeyan Nai., ..t 
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included in any of tue panels. There was no 
direction 'o disturu tHe promotions already made, 
if the petitioner (Sri Kartruikeyan Nair) was not 
beneritteci tiiere1.y. 	Tiiereror, the presuoit 
change of inter se seniority of tne officers 
ordered is beyona the saipe of the order ot the 
CT a..d hence i.Lleyal." 

This argrne,.t cannot oe ssaineo. The Annexure.A2 order 

directed a review DPC as on 1.12.61 on the only ground 

that 7 vacahcjes alone houid nave ucen considered, of 

which 2 are reserved vacancies. That is a final diLection 

a,1d it adverseiy affected i.ne applicant, who was Resp. 5 

therein because, in the noral course, his flame was 

uound to oe deeted by the Review OPC because he was the 

junior most among the canDidates f'ru1,. other communities. 

Yet he oid:not agitate this matter iii revje.Hecjs 

precluded from raisino it now. The 5 ca,oidates included 

in tife panel by the Review DPC flid on 31.14.81 at 5.Nos. 2 

to 6 2  against the 5 unreseived vacancies, crc all seniors 

to the applican&. The applicant., theref'ore, can have no 

grievance against them a..o in- tact, tie has not impleaded 

any Of t.hem. The seventh person in the panel is the 

fourth respundent T.N.Thankamma, a Sched-uj.eci Caste, 

included to rill up the second reserved vacancy and she 

has been .impieaded in the OA. Obviously, the applicant 

can have no grievance against her as she hasbeen y IVBII 

a place inthe panel against a Scheduled Caste vacancy. 

Tnerefore, this applicant coulu not have found a place 

in the panel as On 1.1.81 and he had to be cossideied 

only by Lhe Review DPC as on 13.6.83. He can, therefo::e, 

have only agr.a.evance against the 3rd respondent who was 

El 
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placed IILSt in the panel suprseuiughiim ano his piea that 

since C.Kart.hikeyan Nair was n t given any relier, hre 

Was no need to disturo him ,has nu force. 

13. 	Issue No. (ii) 

The iearied couiise.L, Siiri K.L.Narasimflan, alleged 

tiat Ssri M.S.Unni NaiL s  I'Iember, Central Board uf Direct 

Taxe, Was instruwental in getting the secouid DPC meeting 

t,.Lxea on 13,b.83 to pLutect the juuterest of KKittu. He 

suomitted i6hal q  in tne iirst is*sLaflce, 

letter aateii 10.1.83 WaS got sent from 

2nd respondent dhecting that no fresh 

the existing panel pre.iareu by the DPC 

exhausted. Tie last promotion On thTh 

the Anrxure 

the CBDT to the 

Dpc oe held till 

on 31.12.81 was 

sis f thatpanel 

UBS that of T,N.Thankamma (Sc) from. 2.5.83. Hence, the 

second 'PC was held on 6.6.83. He further contended that 

this was deligned to help K.Kittu to get an 'outstanding' 

grading at the hands of the DPC so that ue could supersade 

his senios in the selection. It is stated that if a DPC 

had been held on 31.12.82--as it shouid allegedly have been 

done according to the instructions--the record of K.Kittu 

could have been assessed as only 'very good' aflO therefore, I 

he could not have superseueo. either R.Rajagopalan or C.Karthi' 

kc.yan Nair, the applicants in these cases. 

14. 	This is not part of the pleaoings. We notice 

that while reterri'g to Annexure A4 in his applicatioR 

in 0P 726/90, the applicant did not make the above 

allbgations, which was subsequently made in the course of 

tne arguments. He had steted only as follows: 

"Further, the second respondent failed to convene 
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the annual DP.e.apparently relying on the 
communication F.No. A 32012/1/82—Ad.%JI dated 
10,1.83 from the rirst respondent. This order 
is producea herewith and marked as Anrixure—IV," 

15. 	Neverth'eless, to tind the truth about this 

allegation we have perused tne originaj.jecords (File 

No.C.90/Estt/Con/81) relatitig to DPC of 1981 and it 

discloses tne following facts. 

On 1Z.11.81, Stiri P1.3.Unni Nair, the Commi— 	) 

ssio,,r of Incutiie Tax Cochin Wainst wiwm tncse allegations 

are made) reuested the CODT to arrange for a DPC to 

coisjder promotion to ITO Group B against Vacancies 

likely., to arise OsJ.y upto 31.12.82 and-not---be-yo-nd, ---- ---- -------- -------H  

However, on 7th December 1981, the CBDT 

informed all Commissioners of Incoiie Tax that a DPC 

was proposed to be helo during the months of Oecmber 1961/ 

January 1962 to consider promotion as ITO Grade B and it 

Was in this letter that it was aijected that the anti-

cipated vacancies upto FeL.ruary 1983 should i.ie taken 

into acwunt. The CBDT Was informed by letter dated 

14.1.81 Of the second responcent that there were b 

vacaflcles,the last of which Was to arise on 1.1.83. 

It is on this tasis Lhat the 'DPC iiiet on 

31.12.81 and prepared a panel of 8 names, 	 - 

Vacanci. es  were bejno fiiid up tram time to 

time from this paiel oi, the. specific di.Lect. ons of the 

CBDT. 



in this manner, Shri G.R.Patwardhafl, who succeeded Shri 

11.S.Unni Nair, sent a letter dated 22.12.62 to tne CBDT 

stating that the panel was to expire on 31.i.82 and he 

made the following proposal: 

"The Board may therefore immediately approve the 
promotion uf the SC canoidate (last in the panel) 
against the vacancy arising on 31.12.82. The 
Board may also .xtend the validity of the panel to 
28.2.83 allowing the next person (geieral candidate) 
to be promoted on  

Pnther DPC will be held in Ipril 1983." 

It is to be noted that thd reuuest tor extenciing the 

validity of the panel upto 26..83 Was mau- in this 

letter. 

vi) It is to this jetter that trie Annexure ,4 reply 

UCS sent t,çxtxzxxxX, the relevant portion of which 

reads as follows: 

"Prouotion froit: Inspector to the grade of Income 

Tax Ofilcer (Grou1 B) will oe wade on the basis of 
select panel orawn up by the DPC. Of the select 
panel of 8 Inspectors, tiist rive Inspectors 
have so far been promoted as Incoiue Tax Ofiicer 
(Group 8) ana 6th Inspector in the panel will ue 
promoted against th retirement of Shri K.Abdul 
Khader, Income Tax Ofticer (Group i) anu not the 
last SC Inspector iii the panel as staied in paa 4 
of your jetter under ref'ere.,ce.Furtier, no resh 
DPC wiji oe held till the existing panel is 
exhausted." 

It is this letter which claritied that a new DPC ulil 

ue held only after the panel was exnausted. Su useUefltly, 

by te ietter bated 	of the LBDT, the last 

Inspectoi from the panci WS autnorized to ue promoted 

and accodiiiQa.y, T.NlflaflKamnla (sc) was promotea. 

8 	 H 
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In tact, Ann.4 was not sent tram the CBDT as stated in 

the exhibit rijea by the appiicant, but it Was issued by 

the DepaLtmIIt of Hevenue in the Ministry of Finance, 

i.e. the Goverfleut. ThereroLe, the a.Ligatio.. of it Din9 

the handuork of Shri M.S.Unni Nair is only a wild surmise. 

16. 	The other allegation H.ade in this connection is that 

this was done to secure for K.Kittu an 'outstanding' gra-

ding of his C. This is not aileged in the original 

application in CA 726/90. This argument is advanced on 

the basis of the following ex•tL act from para 8 of the 

additio,iai reply dated 2.9.91 filed rby the Department in 

OA 603/90: 

"D.P.C. can give only one grading either foutstandiii9l 
oi 'good' to each cndidate having regard to the 
grading given consecutively tar all the 5 years in 

the A.C.Rs. If all the 5 ACRs ccntained 'outsta- 
ding' grading, norally the OPC would rate 

the candidate as 'outstanding' but the DPC. would be 
cautious if the 'outstanding' gr ading for all the 5 

years is given by the very same set of Reporting! 
Reviewing Of1icers. If the rating for one or more 
of the said 5 years is 'very good' and for remaining; 
years 'outstanding', DPC can rate the candidate 
only as 'very good' for all the 5 years. If the 
rating for any one or.more years happened to be 
'good'. and for other years 'very good', the rating 
of DPC can only ae 'good'. 

In the case of respondent No.3 9  Shri Kittu, 

he did not get the rating as 'outstanding' as on 

31.12.81 because out of 5 years from 1976-77 to 
1980-81, be could get such rating in the ACRs only 

for 41 years while tne rating was oniy 'very goode 
in his ACR for the period from 1.10.77 to 31.3.78. 
However, the position happened to be different as 
on 13.6.83 in which his ratings in all 5 pCRs for 
1978-79 to 1982-83 given by different set of 
officers happened to be 'outstanding'. As such, 
he had to ue rated 'outstanding' by the Review 
DPC bearing in mind the relevajit instructions/ 
airections contained in the Government of india's 
0,Ms pevailiiig as on 13.6.83, and nappened to be 
No.1 in the panel as on 1 3.6.83 prepared by the 

Revieu DPC and the applicant h appened to oe No. 

in the said pel." 

This allegation has, therefore, come only as an after-

thought, after seeing this reply. Neither applicant has 
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either made this all_.gation in hisoriginal application, 

nor in any rejoinuer to this reply. The most effective 

reply to this allegation is provided by the Character Roll 

of.K.Kittu. In the DPC of 13.6.83, CRa from 1976-79 

to 1982-83 were considered, as stated in the aforesaid 

extract. The CR of K.Kittu for 1962-83 Was recorded by 

both the Reporting Officer (Shri T.ti.Varghese, ADI) and 

the Reviewing Officer (ShriG.atwsrdhan, Commissioner of 

Income—tax) on 28.5.83. The Annexure—A4 letter was 

written by the Ministry aseerly as on 10.1.83. One 

could have anticipated then what the grading of IK.Kittu.'s 

C.R for 1982-83 would be. Even 5u the learned counsel 

for the applicant in OP. 726/90 would like to persuade us 

to uelive that Shri 195.Unni Nair, who was the then Member 

C8DT exercised undue influence over the Reporting and 

Reviewing Ofi- icar to ensuLe that they gave KKittu 	an 

outstanding rating. We retuse to countenance this 

argument which is not borne out by any record. 

Therefore tnis issue is answered against the 

applicant. 

17. 	Issue No. (iii 

The other important issue that remains for consi-

deration relits to the upgradction by Shri tl.S.Unni Nair, 

the then Commissioner of Income—tax, Cochin,of the CRs 

of K.Kittu from 'very good' to 'outstanding'. 1 n the 
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earlier jdgment in TAK 54/87 (Annexure A2) 	the following 

observations have been made: 	 'I 

"We have seen the 	CRs of' both the petitioner as 
well as respondent No.3 and 	find 	that the Reviewing 
CJft'icer of respondent No.3 who was the 	Chairman of the 
DPC had not only given 	'outstanding' entries to 
respondent No.3, 	but upgraded the entries made by 
the Reporting Officer of respondent No.3. 	We need 
not comment on these facts," 

• 	

. In the 	context ir 	wruch they nave ucen iiiade 	this, 

perhaps, points to the undue 	interest shown by Shri 

11.S.Unni 	Nair in K.Kittu, 	though there is 	no such expiic.t 

inrerence. 	THe 	uest1on is wnetheL 	the upgradii'g of the 

rating of the CR was jUstitItu. 

• lb. 	We na 	V_'SUU 	Lne character 	rolls 	f K.Kittu 

as 	an III 	from 1.4.76 upto 3.3.83, 	which, is 	the 	period 

br which his record 	was ccnsiderec 	by 	the DPC 	a,d 	the 

Review DPC. 	The 	assessment or 	grading 	given, by 	the 	repor- 

ting 	and 	reviewing ofticeis 	is given 'below. 	Jhere,in 

the 	genei'ai coents wace, 	a one word 	final 	assessment is 

not given, 	the general 	comment given is extracted fully: 

Period Reporting 	Officer 	Assessment 	Neviewing. 	Assessment 
Ofricer 

:r 	
O utstanding 	B.J.Chacko 	Agreed 

.477to 

Circle. 
. 	 Trichur 

1.4.77 to 	 . 	 V.Ilohan Läl 	
ed Mgre 30.9.77 —do— 	 TdO— 	• 	IAC,Trichur 

1.4.77 to 	
N.Seetharaman 	A very good 	M.A.Subra— 	' Shapipg welL 

"shod be 	 Kerala 	and a very 	• 	manian 0U4 
will ing 	Commr. of 

0  

31.3.78) , 	 worker 	 Incume—tax. 

1.4.78 to 	—do— 	 Outstanding 	I1.S.Unni 	Nair 	Out- 
• 	 31.3.79 • 	 • 	

• 	 standing 
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Period Reporting Ofticer Assessment Reviewing 	Assessment 
Officer 

1.4.79 	to P.Vijayafl 	(3) Outstandin M.S.Unni. 	outstanoing 

31.i.80 I.T.O. 	Hqi's. Nair, 
Commr. 
Income-tax 

3.4.80 	to KV.A.flenon Efficien 
31.3.81 Astt, Director of hard working 

Outstanding 
-do- 

Inspection and willing 
worker 

1.4.81 	to A very hard 
31.3.82 -do- 

working and 
efficient 

-do- 	-do- 

hand. 

1.4.82 to T.V.Verghese Outstanding G.R.Patwar- 
31..83 AOl dhan, 	 -do. 

Commr. of 
Incoe-tax, 

-------------- ------------------------------------------ L -------- 

19. 	It is thus seen that piior to 1978-79, when Shri Unni 

Nair cae on the scene, K.Kittu hadalreaay been rated as  

outstanaing for1 years from 1.4.76 to 30.9.77. Fo the following 

half year i.e. 1.10.77 to 31.3.78, he was assessed by totally 

new officerse The Re.oririg Autnurity, neverthejess, round him 

to be very good and in theimmediate next year 1978-79 he rated 

him as l outsLatioingl, Shri r'l.A.Subramanian, Commissioner of 

Ini.e-tax, C..chin, -was more cautious ana round h..ui to be 

'shaping well' in Lhe latter naif of 1977-78. He did not remain, 

thereafter, to make a pi.oper assessment. Shri P1.S.Unni Nair 

became the Reviewing Ofiicer from 78-79. He found, even in the 

first year, that the record of K.Kittu was 'outstanding'. This 

is not unusual. For, L=fore and after 1978-79, others who had 

seen K,Kittu's performance for the fir8t time, like Shri M.S.Iinni 

Nair, had also found him to be 'outstanding' as can be seen from 

the details given above. Thus, Shri B.3.Chacko, IAC, Trichur and 
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and Shri V.Mohan Lal, IAC, Triciiur, the reviewing 

authorities, found him 'outstanding! in 1976-77 and first 

half of 77-78; Shri P.V.Vijayan, ITO (J) Hqrs.d Sriri 

T.V.Verghese, Assistant Director of Inspection, both 

reporting officeis, founci him 'outstanding' in 79-8.0 and 

82-83; and, t'inally, Shri G.R.Patwardrian, Commissioner of 

Income—tax Cochin, the reviewing officer, found him 

'outstanding' and also 'fit for promotion out of turn' in 

82-83. It-snould nut, therefore, be surprising if, in 

two consecutive years 78-79 and 79-80 9  Shri 1'l.S.Unni Nair 

also found K.Kittu to be 'outstaflding',an assessrent 

already made by the Reporting officers. 

20. 	That takes us to 80-81 and Bi-82. In these two 

years, the repoting officer did not give any overall 

grading of K.Kittu's workthough he had given his assess-

mnt. Shri 11.S.Unni Nair felt that the reporting officer 

had underestimated K.Kittu and gave the following overall 

assessment and grading. For 81-82, the CR rorm requires 

the reviewing officer to mention the reasons for disagree-

mnt, if any, with the reporting officer and, these have 

been given as will ue seen from the relevant .xtracts: 

80-81 

"He is an Inspector of outstanding abilities. His 
enquiries have been highly result oriented and have 
led to.ery successful searches. The Reporting 0ficer 
has underestimated his attributes. I am very familiar: 
with the official's work!.! 

81-82 

2The repoitiny officer has under rated the attributes 
of the official. Suitable modificatiors have been 
made. The officjal's thorougn knowledge 01 accounts 
and procedureled to unearthing of Lrge concealment 

-. 	H 	 ..22 
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during the, course of a search in •a nursiny home. 
His notings indicate exc&llent knowledge of law 
and procedure.: 

Fit out of turn. 

An exceptionally competent Inspector whose work 
is characterised by thoroughness, depth and 
remarkable initiative. He has a remarkably keen 
insight into accounts. He is absolutely depen-
dable and will be an asset in any. department." 

21. 	What has drawn adverse attention is the fact that, 

in addition, Shri 11.S,Unni Nair has upgraded the grading 

of 'very good' given by the Reporting Officer Shri K.V.A. 

Ilenon, Assistant Director of Inspection in respect of 

certain particulars prescrIbed in the pioforma for writing 

character rolls in these 2 years, These iarticulars are 

LI_. 	 -- 	 - 	- as lUjjUW 
. 

— 

(i) Year 1980-02 

4(a) Knowledge uf irect Tax Laws, Rules, 
Procedure and Circulars. 

Willingness to work. 

(ii) Enquiry iork 

Output during the year 

4(c)(ii) was modified to 'exceptionally good' 

and others modifiec from 	'very good' to 'outstanding'. 

(2) Year 181-82 	 - 

13(1) Knowledge of Direct Tax Lus 

Knowledge of Accounts 

Knowledge of Rules, Procedure and Circu- 
lars. 

(all modified from 'very good' to 'outstanding') 

17. Relations with 

Suptriors 

Colleagues 

Public 

(all modified from 'very good' to 'excellent'). 
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.22. 	The reason for making these modification hasbriefly 

been given in the concluding remarks of ShriUnni Nair which 

have been repioouced above. There is no dispute that in 

the procedure prescribed for the writin of character rolls, 

the reviewing officer has a right to modiry the assessment 

aüe uy Lhu rtporting u ffice, either in faur of or to 

the detr..mnt of the reporteci ofricial. Para 8 of art A 

Confidential Reports - Genea1 Ii,st...uctios' i. Liapt_ 2 

ior 	 of Pro,iiotion" in Swarny s  Conipila- 

tion un 'Seniurity and Pr,oriiotion in Central Government 

Service' First Edition (Samy 'S. coiHpiial.ion, for short) 

contains, at page 33, the toiloUing instructions. 

"The countersjgning authority shoud, therefore, 
nuruially 	 'JfIârees 
with the remaris of the reporting ofricei. It 
should a.tso record additional Lemarrs, uherever 
necessary, it the report is too brief, cryptic 
or Vague." 

'Coitsidering the facts disclosed by a perusal of the CRs of 

K.Iittu, we are satisf'iea that this is not a case where the 

record ul a totally undeserved person has been upgradej to 

'outstanoing' or that such a benerit has been given by one 

who is entirely unacqu.nted with the 	work of the reported 

official. Hence, the allegation that this has been done to 

confer an underseved favour on K,Kittu is baseless. 

	

23. 	The learned counsel for the applicant in GA 726/90 

brought to our notice a judgment of the Madras Bench of the 

(1989) 9 ATC 396 	 , 	 therein 
TribunalL wherein there uas a complaint by the appiicit7 

that Sriri M.S. Unni Nair has spoiled his character roll. 

Our attentioi"* was ciraWn to the fact that the Tribunal 

f'ound'this complaint to oe true and has spoken of him 

in uncomplimentary ter ... s. It is,: thtrefore, cont,nded that 
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Shri M.S.Unni Nair cannot oe depended upo 11n to give any 

disinterested and unbiased assessment, 

24. 	We have perused that judgment. 'Lie are satisfied 

that this cannot ue .,ressed into - serviceito persuade us 

that Shri f9.S.Unnj Na.r's assessrne,t of k.Kittu must be 

ignoreti. The main basis for the criticism of Shri 

F1.S.Unni Nair in that judgtuerit is that while writing the 

CR of the applicant thtrein as the Repor 1ting C'f'f'icer, ne 

had ignored anu fi.td to take into account the comments 

given by the Commissioner of Income Tax, Trivandruni and 

other senior officers of the same iank as himseif, under 

wriom the applicant had siwultaneously urked during that 

peiod This was taken as ev..dence ot bias. There is also 

a reterence to a criticism of'Shri Ii.S.Uriitj Nali b y  a 

co.lie a gue of his for tojjouing such a proceaure for writing 

the CR. Thus, tiiat criticism was maae on the special facts 

uf that case. It cannot tie universaLLy 1  applicable to 

the assessments wade by Shri f1.S.Unni Nir in all Cases. 

We have speciiica].ly round above that t,hre is no baSis 	- 

t....r the charge .jevlleo against him that ne had de.ibeiate1y 

upgraded the CR 	ting of K.Kittu. 

25. 	We woujd, however, like to make it clear that our 

finding does not necessarily i5fl that the record of K.Kittu 

has to be graded as 'outstanding'. For, this is a matter 

which has to be decided by the DPC itseif, It is stated 

in para 6.2.1 of Chapter 44, Promotions - A.Departmental 

Promotion Committees - in Swamy's Complete Manual on 
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Estaolishment and Administration, 3rd Edition that the 

evaluation of CRs should oe fair, just and non-discrimi-

natory.To e,sure this, the following directions are 

given: 

" e) The DPC should not be guided merely by the 
overall grading, if any, that may be recorded 
in the CRs but should make its own assessment 
on the basis of the entries in the CRs, 
btcause it hasbeen noticed that, sometimes, 
the overall grading in a CR may be inconsis-
tent with the graaing under various para-
meters or attributes. 

1) If the reviewing authority or the Accepting 
authority, as the case may be, has overru].d 
the Reporting Officer or the Reviewing 
authority, as the case may De, the remarks 
of the latter authority should.be t&en as the 
final iemarks for the purpose of assessment, 
provided it is apparent from the relevant 
entries that'the higher autnority has come to 
a differeit assessiuent cunsciously after due 
application of mind. If the remarks of the 
Reporting Off.Lcei, Reviewing Authority and 
Accepting authority are complementary to eacn : 
other and one does not have the cffect of 
overruling the other, tnen theremarks should 
be read together and the final assessient 
made by the DPC. 13  

Tnerefore, scflan evaluation has to be made only 

by the review DPC keeping in mind the aforesaid instructiorb. 

We have only come to the conclusion that the allegation 

tnat the changes made by Shri iI.S.Unni Nair are motivated 

have no basis and that his bonaf'ide in this matter is 

being tuestioiied without any evidence by the applicant. 

Issue No. (iv) 

That brings us to the last question whether the 

review DPC has strictly coplied with the diractions of the 

Tribunal in TAK 54/87 as to how the assessment has to Dc 

made by the review DPC. We would first examine what these 
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directions are. The oriyinal order in T1K 54/87 (Mnn. P2) 

cuntained the fullowing direction:. 

"In the facts and Circumstances we diLect that the 
meetings of the review DPCs should be convened as 
on 31.12.81 and 13.6.83 to draw uppanels for seven 
vacancies upto 13.6.64 including tuj vacancies of 
Scheduled Castes and one vacancy of Scheduled Tribe 
respectively ior the two panels. These panels should 
ue prepared without changing the grading of officers 
earlier considered except for valid reasons which 
should be recorded." 

It itay be added that tuis is also the stanuing instru-

cti.on in the DP&AR Ilemo dated 26.3.80. The revant 

extract from para 3 on page 103 of Swamy's compilation 

is reproduced Delow: 

"incther 4uestion that has been raised is whether the 
rev.ew DPC Could change the grading of the officers 
alreaoy considered by them and graded or whether they 
Cali change the zone of consideration or take into 
account any increase in the number Of vacaricios, As 
mentioned in the preceding paragraph, a Review DFC 
can only recunsider the case with regard to the 
revised set of facts for rectifying unintentional 
mistakes which mgnt have taken place earlier. It is, 
therefore, ciarified that the Review DPC is required 
to consider tne case again only with reference to 
the technical or factual mistakes that took place 
earlier and, therefoi.e, it should neither change the 
grading of an ofricer earlier coiis.dered without any 
valid reasons unich should be recorded nor change 
the zone of consideetjon nor take into account any 
increase in the number of vacancies which might have 
occurred subsequently' 

However, the direction given by the Libunal in its 

Ann.h2ordeL was subsequently modified in review (Ann.I3) 

made at the reuest of the applicant. The g xxxxxxx 

last selte4c6 in te xtract repoducu above was uelted 

for tne toliowing reasons: 

"If, in accoroaice with our judgent, the grauiiig 
given uy ne DPCb  uf 1.8i a;d i8 has to ue main- 
tainea, it will be inconsequential and tentamount to 
mere resnufiling or th candidates already sejected 
between these kwo seject lists.Furter, the i.ast 
candidate in t,1e seiect list of 1981 assesseo by 
the DPC of 181 may also suffer by beino ClubDea with 
select list of 1983 if the 1983 assessment, as alleged 
by the Original Petitloi1er had been prejudiced in 
favour of iespoiident 3 in the Original PetItion. 11 
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It is c.Iear that though there is no positive 

direction that the earlier gradings made by the DPC have 

to oe lanored and nut looked into at all, that was the 

import of the order passed in vi ew deleting the last 

sentence in the original order extracted in pare 27 aoove, 

A de novo assessment 	s, therefore, reuired to ue made 

by the Feview DPC. In fct, he Department has averred 

as follows at page 3 of the additio,al reply filed in 

0r 603/90 which is in reply to pare 2 of the applicant's 

rejoinder:. 

"Th 0  Review DPCs iieid in February 199u independently 
examined thE records of the ot'tic.i,ls coticerned and 
gave its oingr.ui.ng ._Ioach on.ent th.em, uninfluen-
ced by the decision taken by the original DPC." 

We have now to exmj 	whcther this Ls coriect, 

We iii restrict ths enquiry to the extent 

needed. ThE applicants flve nt come out with any 

giievance against the review DPC held on 1.iz.81. They 

have nut impleaded tie i irst s.x persons in i..he pa iiei 

(inducing one Sc) who are placed against the fcrst 6 

vacaneles. The seventh, T.N.Tnankamma, ias ueen impieaded 

as a respondent by C.Karthikeyan Nair in OA 726/90. 

Howevei, ne can have flu grievance against iier ueCaUse 

tnere Is a airection in the earl.r oraer in TAK 54/87 that 

the panel as on 	 should contain 7 names, of which 

2 shou'd ue SC. T.N.Tiiankamma is the second SC and she 

had a .ight to be iricLded in Lhe pa.ei prepared by tne 

revj.ew DPC held 9S0II 31,1z.81, Hence there iS no need 

to disturb the pa..el as on 31.IL,81 prepared by the 	. 
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Review DPC. 

Theref'cie, we nave to take into acaunt.only 

the proceeciiiigs at the Review DPC held on 13.6.83. A 

peiusal of the recoru--1 1/Estt/1/ Con/CCCHN/9U-91--

shows tnat, coutLaiy Cu the fitial uirection in TAK 54/87 1, 

the Review DPC was guided by the assessmeiitsade by the 

earir DPC unich met on 13.b,3. We notice from the 

records of the .$feeting neid on 19.L.90 by ihe Review DPC 

to review the panel as un 13.b.83 9  thata tabujar statement 

of 13 columns was filled, of which column 11 was 'Finding 

uf the last DPC' u,der unich these findings had ben 

entered for the infom ation of the Review DPC. The 

Rev.Lew DPC gawe its finding in column 12. There Was no 

change in the finding. Column 13 is for 'Remarks' and 

there are no remarks in the column. If the final direction' 

given in TPK 54/87 was to be implemented, the Review DPC 

ought not to have looked into the grading 	given by the 

original DPC. Despite denial by the Department, we are 

satisf.ed that the Rev.. ew DPC uot only looked into it, 

but followed it. For this reason.alone these proceedings 

are liable to be quashed. 

There is another major flaw in these Review DPC 

proceedings. No record has been kept by the Rev.ew DPC 

about its assessment of the character roll for each year 

in respect of each of'ficLal. Before coming to a conclusion 

that the record of K.Kittu was 'outstanding' and the 

records of the applicants were 'very good' after perusing 
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the CRs for five years, the Rev4.ew DPC should have first 

made an assessment of the CR of each of the five years 

• 

	

	and t,en alone made an uveral]. assessment. No such yearly H. 

independent asseçsment Was made. Such an independent 

yearly assessm%nt is absolutely necessary as the reporting : 

and reviewing officers are not the same  for all officials. 

They also have their own styles of writing the CR. Some 

- 	 reporting ofVicers have not given any overall grading. 

Some reviewing officers have recorded 'nil' cuments, It 

is for this reasun that the Rev.ew DPC is expected to 

standardize all the assessnients, irrespective 'jf the 

gradingsgivën in • ne charactei' rolls, giving due weightage 

to the zunarks given auinst various items in respect of 

which an off'icr has been reported upon. Furtrer, in 

regard to R.Rajagopalan, CR of 1982-83 isnot available. 

Linstructions 	 in the liyht of tne departmenta1 
One does not know how this was made goof All these go 

to shcw that the review DPC has failed in discharging 

its duty properly. 

- .32. 	In the circumstance, we are of the view that it is 

necessary to quash the proceeoihgs of the Rev_eu OF-C 

relatable to the revi:w on 13.6.93 and remand the case 

again to a Revie DPC for a fresh reassessment in the 

light of our earlisr observations. 

33. 	The question arises as to what specific directions 

may be given in tnis behalf. We nutice that 13 names, 

in tneir oi.der of seniority, wej.e uonsidered by the 

Review DPC for its review of the selection as on 13.6.83 
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This inc1ude V.A.Narayanan, a Si, who was at Sl.No.11. 

As one vacancy was earmarked for a .Sceduled Tribe,V.A. 

Narayanafl was selected. For the remaining three unreserved 

vacascieS, the Review DPO considered the names of the 

other 12 persons. The four seniormost persons: and the 

rating given to them by the Revie 

i) R.Rajagopalan 	 - 
(applicant in OP 603/90) 

M, Ramacnandi'an 	 - 

C.Karthir.eyan Nair 	- 
(applicant in CiA 726/90) 

K,Kittu 	 - 

(respondent in both OAs) 

The others, who WETC all juniol's, 

outtanuin. Hence the panel was  

, DPC were as follows: 

Very Good 

Very Good 

Very Good 

Outstanding 

were not tound to be 

prepared as follows 

* 

placing K.Kittu at the 'top. so asto supersede the 

afojesaid seniors: 

i) K.Kittu 	 - Outstanding 
2) K.Rajagopalan 	- Very Good 
3 M.Ramacnandran 	- Very Good 
4) V.A.Narayanan (Si)- Very Good. 

C.Karthikeyaii Nair was excluded from tíe list. 

34. 	The applicants who do not belong to sc/si are 

concerned only with ti'e iirst three names in the panel. 

to till up the three unreserved vacancies. Pi.Ramacharidran 

who is senior to C.Karthikeyan Nair has not been impleaded 

as a party.. Hence no orders can be passed which iiiay be 

adverse to him and thereforehie name shall remain in the 

at S.No.3. 
pane]/ Therefoe, if per chance, Karthikeyan Nair gEtS 

included, in the panel, he will be ranked below 11.Ramachan- 

whatever be his grading. 
drar/ Tnerefe, the uest_oii to ije c..sua.'ea on ievxew 



is who are the two other fittest persons to be placed in 

the panel anti or ths purpost, Lhe names of the two 

applicants anu the third iespo1dLnt K.Klttu on.Ly 

have to be consi.dered 1  At present K.Kittu has displaced 

C.Karthiryan Nair.if'a..de nova assèssmentshows that.. 

K.Kittu's record is no bettei tianthat of R.Rajayopalan 

or C.Kartriikeyan Nair (whatever the giadinQ assigned 

may be) the two places have to be given to R.Rajagopalan 

and C.Karthikeyan Nair, the .i.attei being placed below 

1.Remachanc1ren. If the de nova assessmwit roval's that 

cut of tnetree,onIyK .Kittu has an outstanding record 

ic will ocLupy the Firsk, place in the panel. The send 

place will Le filledoy dete. iuiniig Liether R.Rajagopalan 

or C.Karthikeyan Nair is the t'ittest to occupy it. If 

it is rou,d tnt R.Rajegopalan 5flu K.Kittu both have 

outsatiing recoro, they will oe selecteC for the z places 

in that order and placed above f.Ramacnandran. 

- 	35. 	Thererure, wriiie diposi1g of' these applicatios 

we quash the proceedings of the ReviePC he a d On 19.2.90 

to review the panel roi pronition eson 13.t.63, in so far 

as they C0flCCjg the positions assgned in that panel to 

K.Kittu (Res, i) and R.Rajagopaian (applicant in DA oU3/90). 

and tre non—iiicLsion n that panel ot C.Karthikeyan Nair, 

(applicant in 1JP 726/90) and we also uash the conse-

quential orders passed by 'the second respondent (cnn.P2) 

I. 
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in so 	tar as it concerns 	the pro.otion as Income Tax 

Officer 	f K.Kittu 	and 	R.Rajacopalan and 	the order 

directing recovery from the latter and we also issue the 

following dirtctio11s 	to Respondent 	1 	and 	2:- 

A fresh Review DPC shall ce constituted to 

coisider the 	claims for incxusion in the panel 	for, 	romotion. 

as ITOs as on 13.6. 83 , 	of the 	applicants in CA 603/90 

and 	Oi, 	726/90 and 	K.Kittu, 	for two vacanciSs, 	keeping 

intact a,,o undisturbed 	the 	earlier selection of 

M.Hamachandran and 	V.A. 	Narayanan in their repect.iv 

positions anD 	fresh oders of promotion shall be passed 	by 

the 	secund 	resjondent in the lignt of the i'ecommendatons 

of the Review DPC. 

In conductig 	the 	review, 	the relative mtrits 

of the records of the two applicants and of K.Kittu shail, 

notwithstancing 	any departinental instructiois to. the 

contrary, 	bt 	assessed indepenuently, 	Keeping in V.L.CW the 

OtSE..VatiusiS vzade in the prce4ng paLaS 	..f this 	judgment. 

and withuut in any way being ii)ulueiiced'by any earl.er 

assessment of sucn Irecurds by 	any DPC. 

The persons promoted as a result of this 

Review DPC shall be given notional promotion as ITO with 

retrospective effect on the basis of his position in the 

panel 	and with all t.,enefits of arrears of pay, 	seniority 

etc. 
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iv)These directioAs5ahll be complied with, within 

two months from the date of receipt of this 3udgment and 

till then, the status quo shall continue on an adhoc basis, 

and the promotios.s shall abid,e by the final order that may '. 

be passed by the seconu 'respondent in pursuance of these 

directions, 

v) There shall beno recovery-from the parties. to 

this application if it is I'ourid that they Sre entitled to 

piomotion only from - a date later than the date on which 

they were promoted. 	 ' 
-1 

' 	 vi)- There ulilbe no oi'der as to costs. 	 - 

L_:j ---- - 

(N.Diarmadan) 41 1 	 (N.V.Krishnan) 
Judicial Member 	 Vice Chairiiian (A) 


