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. Therefore, they are being disposed of by this cbmmon judge- 

~unless otherwise mentioned. . g ‘ :

Srdvrespondént; over the heads of the applicants is impugnédf

ment.‘4Referencé‘to"exhibits are to those in OA 726/90,

2. These applicatiohékare an ‘off-shoot of an\earlief
épplication No.‘TAK 54/87 by C.Kartnikeyaﬁ Nair, which das .i
dispo#ed ofvby the Annéxure A2 p;der dated'Sj.B;BQ; Henpe,_f
it is nécgasary to uriefly trace the bACkground leading to
the filing of these appiications.

2,1 For considering promotionsvfrum IhSpeétor of Income

A 4

Tax (1.LT) to the post of Income Tax Officers Group B

L(ITﬁY:MQ'EEEEEYHéﬁfal;Promotion Committee (DPC) met on

© 31.12.81., 1t prepared a panel of 8 names,to'fill up 8

vacancies, including 2 vacancies for SC. Of these vacancies,:

H
@

3 had arisen in 1981, on or before 31st Decembsr, 1981, 4
were tu arise in j982,'and one to arise on 31,3.83. the"
last tuo naues in that panel uere‘those’of R.Rajagopalah and
»T.N.Thankamma,,a Scheduled Caste. These two persbns were
promoted as ITD on 3,2.83 and 2.5.83-ré3pect1v§ly.'
2.2 Another QPC]maeting uaé'nelu on 13.6.83 to prepare a
panel of 3 names,'inleQiﬁg one Scheduied T;ibé. This
Uas; chaired by Sh.i M.S.Unni Naif, ﬁember of the Centraa
Boafd of.bifuét Taxes (CBOT), wiio was eariler the
Comwmissionsr of Income Tax, Cochin. Tne DPC pr;pared a -
'panex'df 3 persons as follouws: | : ‘ !
i) KeKittu

ii) M.Ramachanoran - o .
iii) V.A.Rarayanan (ST) | ) |



The Firét-place in the paﬁéi'was given to K.Kittu, the
Jupiormbsf I.1.T,as ne was graoaé 'obtstanding'; ﬁe thus
supcréeded N.’RamachanUrau;stne sehiormostAl,l.T wvho was

given onty the second p;acé in the panel, As there were

‘only 2 vacancies for othar'cbmmuhities, C.Karthikeyan Nair,

the second seniormost 1,1.T, could not be inciuded in the

panel. 'K.Kittu was promoteu as IT0O on 29,10,.83,

2,3 Agdrieved »by his Supersession, C.Karthikeyan Nair
riiea 0P 8496/63 1n the High Court of Keréla, whaitin was
received on transfér in this Tribunal undéf sect;on 29 of
the Administrative Tmo bunals Act, 1985 and registered as’
TAK 54/87. 1t was contended that the DPC proceedings of
31.12.81 are vitiated as_tﬁaﬁ DPC shoula not Have taken
into account any vacancy that was to arise after 31.12.82.
Had this been done the chances ofktﬁe applicant’For
selecfion would have been greatér. Therefore,

R. Rajagbpalan_and T.N.Thankamma, who were promoted on
3.2,83 and 2,5,83 reSpectivély,.uere impleaded as
Respondehts 5 and 4 reSpeﬁtivaly. “The selection of K.Kittu
and his placement at S.No. ‘:‘(1) of the panel by‘ the DPC
proceedings of 13.6.83 was glso‘challenged and K.Kittu

was thgrefore imbieaaed as Respondent 3. The chéllénge".

to K.Kittu's selection was maie on the important grounds

vthat he was junior to the applicant, the applicaht vas more

qualified and had a bettef~racord than K.Kittu, the DPC
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4
was chaired by Shri M.S.,Uuni Nair who had a soft corner
fof K.Kittu and he was aiso the Commissioner of Incﬁme Tax;
Cochinlin which capacity he had reviewed the chafacter

rolls (CRs) of K.Kittu and upgraded them. On these

grounds, it is alleged the selection,is biased. ' B
2.4 The Tribunal found considerable force in the argu-
mint by the applicant that the DPC uhich met on 31.12,81-
should have considereoc only 7 vacancies, faliing upto fé :ﬁ

31.12.82, and left out of consideration the vacancy unibh‘t

was to fali on 31.12,83. Tnerefore, the Tribunal did not

enter into the werits of the application on other grounds,

An observé%ion Wwas, hﬁueﬁéf, made_iﬁ the context of the
CR of K.Kittu, that the officer who chaired-the DPC on 4 '%
13.6.,83 (ie. Shri M.S.Unni Nair) was the same offitex, |
who had npt only gigen 'gutstanding! grading to K.Kittu

»but had also reviewed the gradings given by the reporting
officef. Tiie Tribunal concludéd by‘stating "ye need not

: v |
comment on these facts"., The application was disposed !

st o o St 1 e e

of by the order dated 31.8.89 (Ann. A2) with the following,
>vdbservanion/direction:

"In the facts and circumstances we direct that the
meetingsof the review DPCs should we convened as on |
%1¢12.81 and 13.6.,83 to draw up panels for seven
vacancies upto 31.12.82 and for tour vacancies upto
13.6,84, including tuwo vacancies of Scheduled Castes
and ohe vacancy of. Scneduled Tribe respectively for

. two panels, LT%ese panels should be prepared without
‘changing the gradiny of the officers earlier consi-
dered except for valid reasons which shouid be
recorded./ The petitioner, if inciuded in any of the
panels should be given notional promotion as ITO
with retrospective effect on the basis of his

cc.s
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position in the panel and with all consequential
benefits of arrears of pay, seniority etc. The
respondents 1 and 2 will be at liberty to protect
the promotions already wade by creating super-~
numerary posts i1f necessary to accoi.modate the
-petitioner for the notional promotion, Such
protection to others, nowvever, would not give any
benefit of seniority in the grade or 170, which
will be determined by the respective places awarded
to the petitioner and others in thne panels ’

- prepared by the review DPC., Ue allow the petition
on the above lines with the direction that this
oirder shoulid be implemented within a period of six
months from the date of communication of this
cider. Tnere wiil ve 'no uvrder as to costs,"

*(Portion /~ 7 deleted by o;ge: 3§:z§~30.11.89
| e

2.5 In cespect of this o.der, both C.Karthikeyan Nair,

the original applicant and R.Rajagopatan, the 5th respon-

dent therein;;the applicants‘ndu before us in 0A 726/90
and 603£90~=tiled review appiicatidns which uéra regi=-
stered as R.A. 49/89 and 69/89,

2.6 The review applicants contended that the Revieuw
DPC shouid not be compelled, while preparing a fresh
panei, fp adopt the giauing of the officers doﬁe by the
previgus DPC, in view of the.allegations made about the
manner in wvhich entries were made in tie character roll
of K.Kittu., Finding merit in this contention, these
review applications were allowed by ﬁhé ARN.A3 order
dated 30.11.89 énd the'segondbsénfence of paragraph 8 of
t he origiﬁal’order extracted auove (shoun in squarse
brackets) Qésudeleted. It is also necessary to add ﬁere
tnat R.Rajagopalan, the applicant in _UA» 603/90.,‘ had filed
a Special Leave Petition in the:Supreme Court:against

the original order in'IALSd/B?, but it was' dismissed,
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2,7 1In ﬁursuénce of these orders, a Rew ew DPC was

.COnvenédrwhich‘met on 19,2,90. If_reVieued the selection

as 0n 31.12.1981 and'prepared a fresh panel to fill up 7

vacancies upto 31,12,82 including tu% vacancies reserved

for SC. That penel is as follous:

1. K. Raghavan (SC)
2., M, Gopalakurup
3.,K.S.Vijayan

4, P,M,Varghese

5. K.K.Nathai

6. A.M, A1l

70 ToNoThankamma (SC)

The only change as compared to the p#nel prepéred by the

original DPC’is that tne name of R.dajagopalan has been

dropped because this panel nad only 5 non reserved vacan-
- ‘ ’ :

and R.Rajagopaian was junior to others and was not

graded ;s outstanding so as to supefsede them,

2.8 The Review DPC also reviewed selection as on

13.,6.83 and prebared a panel to fill 4 vacancies including

one vacancy reserved for Scheduled Tribe. That panel
is as follouws:

1. K.Kittu
2, R.Rajagopalan
3. M, Ramachandran
4, V.A.Narayanan (s 70«

KeKittu, a junior I1.T.I. has been g#aded as toutstanding'

\
i
i

by the Review DPC and nence he nasbeen placed at the top -

of the panel, pecause others uere‘given only 'very good'

’ |
grading. He has therefore superseo?d R.Rajagopalan

(applicant in OA 603/90) and M,Ramachandran, both of

. whom areISQnior to him, C.Karthixeyzn Nair (applicant

in oA 726/90) who is also senior to K.Kittu, does not
find a place in the panel as there are only 3 unreserved

vacancies to fill up.




0
2.9 Acting upon the recommendations of this Rew euw
DRC, the 2nd respondent passed the impugned 0rder(Rnn.A1)_

dated 2nd March 1990 (Ann. C in DA 603/90) which is

impugn:d in. these applications. Ektracts of the relevant

Both the appl1cants,are aggrieved by this order,

paras from this impugned order are reproduced below:

"As directed by the Tribunal, DPCs to revieu the
earlier DPC decisions i.e, in order to consider oniy 7
vacancies for the period from 31.12.81 to 31.12.82 ana 4
vacancies for the period 1.1.83 to 13,6.84 were held,
While conducting the review OPCs, the di.ections ~
~contained in the Tribunal's orders dated 31.,2.8Y and
301189 were borne in minui, Accordingly two panels
of 7 officers and 4 officers respectively for the
period from 31.1.81 to 31.12.82 and 1,1.83 to 13.6.84
were drawn up, It is tound that the agpplicant viz,
8hri C.Karthikeyan Nair did not find a place i@ any
of the two panels, In the light of this, no conse~-
quential benefits, either in seniority or by way of

arrears of pay etc., are found due to Shri C.Karthikeyan =~

Nair and orders were passed accordingly,

3. Conseguent on the revieuw DPCs, held as aforesaid
inter-se seniority of sume of the officers involved
in tne DPCs get changed, Their seniority will pe as
under:

1. K.Raghavan

2. M.Gopatakurup

3. K.S.Vijayan

4, P.M.,Varghese

5. KeKeMathai _ ,
6. F\.M.Ali ) ) i
7. T.NThankamma ' :
8. KoKittu !
9. R.Rajagopalan ' 5
10, M.Ramachandran

11« V.A. Narayanan, .and so on,

The deemed date of promotion of Smt. T.N.Thankamma will
be 3.2.1983 (instead of 2,5.1983) and that of Snhri
KoKittu will be 2,5.1983 (instead of 29,10.83). The
date of promotion of Shri R,Rajagopalan will uve
29,10.83 (instead of 3.2.83). Tne heads of offices
concerned shall refix the pay of the above officers
ano regulate increments and disburse the arrears or
pay/recover the excess payments, if any, as tue case
may be. “However, the monetary benefits in respect of
tne officers, Smt. T.N.Tnankamma and Shri K.Kittu
will ve admissibie only from the date on which they
actually started working as Incoume-tax Offi@er, viz,
2,5,83 and ¢v¥,.,10.83 respectively,”

...8
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:.'3. . In OA 603/90 filed by.R.RajagopJIan, the following |
ruliefavhavélbeen sought = | ;
"(i) To call tor the recurds 1§ading to_Ann.C

and yuash/set asice the same,

(ii) To deciare that the actio%.of the DPC headed
by the 2nd reepondent in placing the 3rd.
respondent above the applicant in tne rank
list for ITO0s is 111egal,’arbitrary and
unjustified, '

(iii) To pass all consequential ' reliefs including
cancellgtion of the older ror recovery of the
excess pay drawn and award cost of this

petition." | i
4. Tne grievance of this applicant 1s wainly two-foiu. g
1) The appiicant states that C.Kartnikeyan Nair | +

who fiied the eariier appiication, TAK-S%/B?, did not havs

L 4

any grievance against him, because, bqtugen them, the . ;
- |

applicant'was"sentor;";C;WKarthiknyan—ﬂqrr*uas aggrieved

by his super33931bn by his junior, K.Kitt., who was p.omoieu

OUL OF Tuaft un the LaSio oF UFC's .ocCOmwsubations, Tnere.ois,

t.e Final oraer in TAK-54/87 shou.d have been impiemented

Ll S

keeping this impoitant point in view, It is contended
. : |

that, it tne Rewiew DPC founa tnst C.Kartinweyan Naif fas

net entitiea to any reliet, vhe pusition of the appiicant

visma-vis K,KlLiTu ouyht nut to nave been disturbeu and

!
: : ' \ .
ne snou.d have becen alloweo io retain the seniority he
. : v I
_enjoyed over K.Kittu as a result of the eariier DPC's

recommendation ana tne ordess ihereun., Therefore, tners
was. v hNeeu wnatSusvei LU Suash uns proceedings of the L
) ! ' : |

- T N Lo )
eartisr DPC winlc.. was neid 0N 31,14.061 '0s tne promotion

given to him trum 3,<,83,

ii) His second grievance is that there 1s no

jdstlﬁlcation whatsoever for the Revieg DPC meeting to

i
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supersede him in the watter of ranking by piacing K.Kittu,

tiwe 3ra respondent above him, as a‘rESU4t uf which,

1n the impugned order, the applicant has been posted as

170 from 29.10.83, whiie K.Kittu has been promoted from

245.83, 1In this connectio.n, he has allegéd that the Review

{

DPC has blinuiy adoptea tne gradings given by the earlier

DrC without making an 1hdependéht assessment of the calibre

ot K.Kittu_ano the applicant,

S. CA 726/Y0 is fised by-C.Karthikcyan Nair, the

applicant in the egarlier appllcétion ThK=-54/87. He has

impleaded K.Kittu,T.N. Thankamma ana R.Rajagdpalan, the

aPDlLCant in Ca 603/96”33 contesting pfivaté“resﬁohdéhfé

3y 4 ano 5,

"(a)

(b)

He has sought the;}ollouing reliefs:

To call for the records leading to the selie-
ction of panetl on tne basis or the Depart-
mental Piomotion Committee hela on 31.17.861
and 13.6.83 anu the Review DPC ot 1990,
scrutinise ano examine its legality,
propriety and yuash Ann,1 oider dated Z.3,90
cf the znd respondent

To holu that the promotlon of 4tn ano S5th
respondents are bad, as the p.omutions are

‘made on the basiscf the expired select list,

To diiect t.e fi.st and second i1espondents
to assess tue reiative werit/perturmance

of the applicant anu the 3rd respondent on

- tne vas.s of the past track records  and

(d)

objectively,

To direct the rfirst/second respundents to

.convene tne DPC cowplying with the norms ¥
- prescribed for its contribution vo assess
the suitability of eligibie canuidate for

promotion to the posn ot IT0 (Group B) in
1977 itse.t, o

- Tu declare the pfomotion_of 3drd respondent

ignor nc ihe seniovrity ano claiws of the
applicant uitravires ot the ruise bad and

~ assign to the applxcant due ranx above all §
‘bis Juniois,” _ S o
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7. ' Th; requnoents 1 and 2 in both the applicatious,
tne'Uﬁionof India and Chief Commissionervof Income Tax,
Cochin (Departhent,cor short) have opposed the applicatiens,
1t is contended‘that in the first place, the order dafed
31.8.89 in TAK'54/B7, as modifiedAby the order dated 30.11.89
has become final and the'issues decided therein cannot now
be rebpened and secondly,'the}impugnec order dated 2nd ﬁarch
1990 has been passed in pursuance of the cirgctions given

by the Tribunal in TAK 54/87. The applications are, there-

fore, without merit and have to be rejscted, It ig also : %
' |

|

denied that there has been any irregularity in the proceedings

of the Review DPC neld on 19.2.90.

8. KeKittu, the 3rd respondent in both the cases,

hés aiso riled a separaté,réply contesting the claims of the
applicants. . He submits that it was because of his sheer
merit.ahd better pertormance that he got an 'outsuanding'

grading and hence, in accordance with the instructions

on the subject, he was placed at the top of the panel. He - |

)

denied that he was tne recipient of any undue favour.From
Shri M.S.Unni Nair. |

5. R.Rajégdpalan, the 5th ,espondent in OA 726/90,
has also filed a'réply stating that the applicant can have
- no grieVancg against him and to the extent that the appli-
cation seeks any relief against his promotion, it may be

rejectea,
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10. We have Cafefully peruséd the‘pleadings~in these

applications ana hearo the parties at gréat'length.. On
our ui:ections, the relevant ofiginalvrecordsvuere also
-produced {of OUT perusal, Beforé ué broceed'further, we X f
find it nece;sary to state thatrtﬁs applicant in'OA 726/90 ;‘ ;

and his itearned counsel have tried to rzise some issues

which aie Clearly barred by cohéttuctiVe res gUdiCata. For,
these matters shouid havg been taken up for a final decision
in TAK 54/87 ihitiated by the sahs'applicant. It is no doubt.
trueAthat in tﬁe Annexure R2 order'd;sﬁosinngf‘TAK 54/87
it was observed that.tne Benﬁh did not teel 1t.necess;ry
"to go into other questions raised by.the»petitionerwaooﬁth~~—;“;+_ﬁ
his superior educaiional qualifications and performénce and
'fne Nanaicap that ie suffered by the fact that the Reviewing
Cfricer who had.giveh 'outsuandlhgf entriés ?o respondent 3
also happened té be the Cnairméh-of_the DPC". Tne Bench,
however, did not preserve the righé cf\tné applicant to
rzise these iSsues agaln_iq any subsequent proceedings. The
'appliﬁaﬁt also’did ﬁot seek to getithis order changed or
| modifiéd'to.presérve_such right, He, no dﬁubt; riled a
‘revleﬁvéépllcat;on RA 49/89 but ne did not”raise fhese
grounds in that apbllcetiou. As se?n rrom'tné Annexurg A3 ;
o:oe;‘of the Bench, the only p;éyer?made in the reviey
applicatiui, was for Oe;éthﬂ of the;SeCOHU' sentence of p;ra 8:
of Lﬁe originallq:der and this p.ayer was accepted aﬂa‘nhat
séntence was délgted. Therefo;é,.wé cainot allpu this

applicant to raise 1ssues wiich have been or ouyht to nave

\lL. ‘been iaised in TAK 54/87 and whacii have nut been preserved




" the propriety of holding the second DFC as on 13th June

12
in the final order therdin for being agitated laier on.

In particula., we ca.not permit this applicant to question

1983 instead of as on 31.12.82. i
1. In this background,after having considered che %
arguments advancéd by the parties, pe propose to considef theg
following issues only. ; | | ;
i) The tirst issue is the grievance of the applicant;
in DA 603/50 referred to in parabd(i), l.e. his contention
tnat, nut'having found any merit in the ciaimS'dF C.Karthi-
keyan Nair, thé Review DFC ought not to have dlst;rbed the
earlier promotion granteﬁ'tO“him;";”’” T
ii).uas the second DPC meeting deliberately fixed
on 13.6.,83 to favour K.Kittu and to enable him to get an
outstanding grading?
iii) Is the allegaiion justified that Shri M,S.Unni

Nair, the tnen Commissioner of Income Tax, Cochin showed

undue interest in K.Kittu and favoured him by upgrading

the C.R.grauing from 'very yood! to 'outs.a.uing'i

1v) Dia the Heview DPC wnich met on 19,2,90
strictlyAcomply'uith the oirection givenvin the Annexure A2
a.d A3 orders?

12, Issue No,(i)

Tils arascs froa tné gi.unu 'G' set out by the
applicant in OA 603/90 uwnich reads as :(ollous:

"The Tribunal's direction was only to recunvene the
DPC, to draw up tresh panels and to promote the
petitioner t.eiein, Sri Karthikeyan Nai., it S

[ RN
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included to riil up the seconu reserved vacancy and she

"has been impiuaded in the OA.. Obviously, the applicant

~have only a grievance against the 3rd réépqndent WNO was

. i :
‘included in any ot tne pahels. There was no

‘direction to disturu tne promotiens already wade, . h
1f the petitioner (Sri Kartnikeyan Nair) was not : i
beneftittea tierecy. Tnereiore, tie present P :
change of inter se seniority of une otticers ‘ ‘
ordered 1s beyond the sope of the order ot the ’ H
CAT a.d hence 1lleyal," '

This argume.it cannot pe sustaineo. ‘The Annexure.p2 ofder
d;rected a review DPC as on 351,12.81 on the dnly grouind
that 7 vacancies alone Snou1d}nave’ueen considered, of §
uhi;h 2 are reserved vacanc;és. Thét’is'a'final dixgction
aind it advé;SELy affected ine abpiicént, Qho was Resp. 5
therein because, in the normai course, his nName was

uound to pe de.eted by the Review DFC because ne was the

junior most among the canoirdates frus other communities.

Yet he 0gi1d -not agitate tiis matter 1. review,  “Hence He is

: _ i
o , : . L. . ¥
precluded from raising it now, Tne 5 canwuidates included

in tne pénél by the Review DFC ne.d on 51.1..81 at S.Nos. 2.
to 6, agaifst the 5 unresexved vacancies, cre all seniors
to the appllcanu.' Thé appllbgnc, theretore, can have no
grievance against them z.o in!réct, ne Eas_not impleaded

any of them, - Tne seventh pérson in the panelvié the

fourth r espundent T.N.Thénkamma,'é Scheduied Caste,

can have'né grievance agalnst;her as she hésbegn yiven ' | -
a place in;thé_pauel againsfﬂé‘Scheduled'Caste vacancy,
Therefofg,~this appiicant cduiu hot have fouﬁd a place
in the panél'as on 31.124,81 and he had to»be coiisidered f

oniy by theé Review DPC as on~j3.6.83. He can, théréfo:e,
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\

plzced riyst in the panei supersecing him ano his piea that

‘ - - » I3 3 ‘ . ’
since C.Karihikeyan Nair was n t given any relier, thecre
was no need to disturp him has nu force,

13. Issue No. (ii)

The iearued counsel, Snri K.L.Narasimnan, alleged

|

tiat Swri M,S.Unny Naii, Member, Central Boara uf Direct

Taxeo, was instruwmental in getting the sECOHd DPC meeting

‘tixed on 13,6.83 to piotect the iuferest}uf KeKittu. He

suomitted thav, 1n tne iirst instance, the Anmexure A4

letter catec 10,1.83 was got sent from the CBOT to the

, l
2nd respondent di.ecting that no fresh DPC oe held till

the existing panel prepareu by the DPC ok 31.12.81 uas

L 4

vas that of T.N.Thénxamma (sc) from.2.5.§3. Hence, the
second YPC was héld on 3.6,83. He furthgr cuntended that
this was designed to help K.Kittu to get;an ‘outstanaing!
grading at the hands of the DPC so that Aevcould supersade
his senioc.s in the seiection, It is staéed that if a DPC

had been held on 31.12.,82--as it shouid allegedly have been

‘done according to the instructions=-the record of K.Kittu

could have been assessed as only 'very good' ano therefore,

. P .
he could not have superseuea. either R.Rajagopalan or C.Karthi

ke yan Nair, the applicants in these caseé.

14. This 1s not part of tne pleacings; We notice

that while reterring to Annexure A4 in hﬂs applicétiOn

in OA 726/90, the applicant did not make the above

"allagations, which uas_subsequehtiy.madé in the course of

. B
tne arguments. He had stzted only as follous:

"Fyrther, the second respondent f#iled to convene

* exhausted. Tine last promotion on the vzsis of that panel

|

|
{

H
i
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the annual DPE apparently reiying on the
communication F,No. A 32012/1/82-Ad.VI dated
10,1483 from the Pirst respondent. This order
is produceo herewith ano marked as Ann xure-V,"

15. - Nevertheless, to tind the truth about this
allegation we have perused tne originali records (File
No.C.90/Estt/Con/81) relating to DPC of 1981 and it

discloses tne following facts.,

i) On 12.11;81, Shri:N.S.Unni Neir, the Commi-. f
vsslouer 01; Incune Tax Cc‘Jchih'@gainvstv wiom tnese allegations
are made)-requested the CBDT to arréhge for a DPC to
'consider prométion to ITC Gréup_B against Vacanc;;s
likelyuto~ar;sg oily upto 31&12.82 andmnotwheyOﬂd;;~4w“-“mmm;“f"j

ii) However, on 7th bécembér 1981, the CBDT
infofmed all Commissioners of_lnco@e Tax that a brC
was prqposed»to be heleo during the ﬁonths of Deccmber 1981/5
January 1582_to consider proﬁotion as ITO Grade B znd if
was in this letter that it ués oirepted thaﬁ the anti-
cipgted vacancies upto Féu;uéryl1983 Shoﬁld ve taken

into acaunt. Tne CBDT was informed by ietter dated

14,12.81 cf the secohd respoﬁ@eht th;t'there were B
vécahcies,the last of which uasfto_arlée on 31.1.83,
iii) It is on this basis Lhaﬁ the DPC wet on
31412481 and prepared a panel-bf 8 names,
iu) Vacanci es uere'being fitled up {rom time te
time from this panel ou thé_specific'dixecﬁ.ohs of the

CBDT,
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'v) bhile the panel prepared was being operated o :
in tHis manner, Shri G.R.Patuwardhan, who succeeded Shri
m.s.unhi Nair, sent a letter dated 22.,12.82Z to tne CBDT
stating that the panel was to expire on 31.,12.82 and he.
made the following proposal:

"The Bozrd may therefore immediately approve the
promotion uf the SC canocidate (last in the panei)
against the vacancy arising on 31.12.82, The

Board may also extend the validity of the panel to
28.2.83 allouing the next person (general candidate) -
to be promoted on 51.1.83, '

Another DFC will be held in April 1983."

It is to pe noted that the reyuest for extenaing the

validity of the panel upto 26.2.83 was maue in this
le tter > 7 I
vi) It is to this letter thet tne Annexure R4 reply !t

was sent XYXXxexxxLHBX, the relevant portion of which

reads as follouws: L » ;

"Promotion frow Inspector to the grade of Income

Tax Ofiicer (Group B) will pe wade on the basis of
select panel araun up by the DPC. Of the select i
panel of B Inspectors, first rive Inspectors '
have so far been promoted as Incowe Tax Of:icer
(Group B) ano 6th Inspector in the panel will wve
promoted against the retirement of Shri K.Abdul
Khader, Income Tax Ofticer (Group A) anu not the
last SC Inspector in the pancl as staced in paia 4
of your ietter under refersice. Furtier, no iresh : ;
DPC wiil pe held till the existing panel 1s >
exhausted.,"

1t is this-;etter which clariried that a new DPC wiail

ve neid ohly after the panel uwas gxuausted. Supséquently,}
by tie letter o;tea ,.2.83 of the LBDT, the last
Inspector from the pansi was autnorized to ue promoted

and accoiding.y, T.NTnankamma (SC) was ‘promotea.

1.
.
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th féét,'Aﬁh;éd Uaéjnot'seht't;om'nhé_CBDT"as'stated'in
ihe axhibiivrixeo by the app;icant, but it_uas xésued By
the Department of Kevenue in the ministry of finance,

"1.8. the Governuent. Thererore, the aliegatio.. of it pbuing

the handwork of Shri M.S.Unni Nair is only a wild surmise. |

16. The other aliegation made in this connection is that
this was done to secure for'K;Kittg an 'outstanding' gra-
ding of his CB. This is not aileged in the original
application in OA 726/90. This arguhentfis advanced on
the basis of'thé following exfxact from ﬁara 8 of the

additio..al reply dated 2.9.91 filed by the Departyent in

0A 603/90:

"y ,p.C. can give only one grading either toutstandiig!
of 'good' to each cendidate having regard to the. '
grading given consecutively for all the 5 years in
the A.C.Rs., If all the 5 ACRs contained 'outstap- |
ding! grading, norwally the DPC would rate ' §
the candidate as 'outstanding' but the DPC would be |
cautious if the 'outstanding' grading for all the S5 |
years is given by the very same set of Reporting/
Reviewing Of.icers. 1f the rating for one or more
of the said 5 yesrs is ‘'very good' and for remaining;
years 'outstanding', DPC can rate. the candidate

rating for zny one or more years nappened to be
'good! and for other yecars 'very good', the rating
of DPC can only pe 'good!,

13

P
only as 'very good' for all the 5 years. I1f the ?

|

In the case of respondent No,3, Shri Kittu,
he did not get the rating as 'outstanding! as on

31.12.81 because out of § years from 1976-77 to _3v

1980-81, he could get such rating in the ACRs only
for 4% years while tne rating was oniy ‘very good'!
in his ACR tor the period from 1.,10.77 to 31.3.78.
However, the position hazppened to be different as
on 13.6.83 in which his ratings in ail 5 ACRs for
1978-79 to 1982-83 given by different set of |
of ficers happened to be foutstanding'. As such, ”
he had to ve rated 'outstanding' by the Review
DPC bearing in mind the reievaint instructions/
girections contained in the Government of India's
" 0.Ms pievailing as on 13.6.83, and nappened to be
No.1 in the panel as on 13,.6.83 prepared by the
Review DPC and the applicant happened to pe No.s

in the said panel."

This allegation has, therefore, come bhly as an after-

‘ thought,_éfter seeing this reply. Neither applicant has
\«

-

T
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either'ma;e this all-gation in his.griginal applicatioﬁ,
nor in any rejoinuer fo this reply., The most effective !
reply to this allegetioﬁ is provided by thebcharaéter Roll ; C
of KeKittu, 1In thé DPC of 13.6.83, CRs from 1978-79.

to 1982-83 Qere considered, as stated in the aforesaid
extract. The CR of K.Kittu for 1982-83 was reéorded by
both the Reporting UfFice£ (Shri T.V.Varghese, ADi) and
the Reviébing Officer (Shri[LR.Qatuardhah, Commi ssioner of
Incéme-tax) on 28,5,83. The Annexure-Aﬁ letter was
written by thBFMinistry asearly as on 10.i.83. None

could hav? anticipated then what the grgd;ngﬂgf_ﬁiggttulgw__v
C.R for 1982-83 quld be. Even 5u, the learned counsel
fbr the appiicant in OA 726/90 would like to persuade us

to velieve that Shri MS.Unni Neir, whc was the tﬁen Nembef
CB8DT exercised undue influence over the Reporting and‘
Revieuiqg {fricer to ensure‘that they gave K.,Kittu an
outstanding rating. We refuse to counfenance this
Thereforg‘this issue is ansuered_against the

applicant,

17, | Issue No, (iii)

The other importent issue that remains for consi-
deration relates to the upgradation by- Shri M.S.Unni Neir,

the then Commissioner of Income-tzx, Cochin,cf the CRs

of K.Kittu from ‘very good! to 'outstanding'., In the




5"{‘

O
]

“as an ITI frow 1,4.76 upto 3,,35.83, which 1s the period

N
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earlier judgment in TAK 54/87 (Annexure A2) the following

observations have been made:

"Ue have seen the CRs of both the petitioner as
well as respondent No.,3 znd find that the Reviewing
Ofticer of respondent No.3 who was the Chairman of th
DPC had not cnly given 'outstanding' entries to
respondent No,3, but upgraded the entries made by
the Reporting Officer of respondent No.3. We need
not comment on these facts," :

In the coniext in which they have uveen wade this,
perhaps, ﬁnints to the undue interest showun by Shri
M.S.Unni Nair in K.Kittu, though there is no such explicit
infersnce. Tue Juestion is uneuhex the upgféding oF.the

rating of the CR was justiriso,

L 4

(R We na.c poilseu vne character rolls of K.Kittu

~tor whichhis record . was considereo by the DPC and the

1.4,76 to T.R.Subrémanian ,

Review DPC. The assessment or grading given by tne repor-

ting and reviewing ofticervs is given below. Where,in
the general couwwments wace, a2 one word final assessmert is

not given, the general comment given is extracted fully:

Reporting Officer Assessment Reviewing issessment

Outstanding B.J.Chacko fAgreed

i

i .
[ .
I

e .

|-

(

i

0 31.3.77 1.7.0. Special IAC

: . v ,

N Circle. Trichur

“104077:t0 . o | . o | V.Mdhan Lal r
30.9.77 -do- =do~ . IAC,Trichur Agreed
%;457;8t° N.Seetharaman A very good M.A.Subra=- ° Shaping u8115  
(sébald pe I+T.0, Kerala and a very ° °  manian :
1.10.77 to willing Commr. of
31 3.78) - worker Incume~-tax.
1.4,78 to ~do- Dutstanding ~ M.S.Unni Nair Out- |
31.3.79 ' : s standing

i
s
|

.
H 5



the details given above. Thus, Shri B.J.Chacko, 1AC, Trichur and

Nair, had also found him to be 'outstanding' as can be seen from

— o S o S o o M G S e G gE (e S W G G T S e D ST GU e @ SN Be M S s S S U P G G G M D G G SR S S G G gRe S e G G50 e

Period Reporting Ofticer Assessment = Revieuing ‘Assessmeht
Cfficer

o o e o e S o o S - o T S S D G (0 S (G e D G P G Y B S G W e e S S B s B e S G S GV G e €30 S e S v G S S S U G G S G S |

1.4.,79 to P,Vijayan (3) Outstanding M.S.Unni  Outstanaoing

31.\3.80 I.T.O. qus. Nair’ f

' Commr,

I ncome-tax

3.4.80 tO KV.A.Menon Ef'f.icient v

31.3.81 lI\stt:3 Q%rector_of hard working —do- Outstandlng
nspection and willing
' worker
1‘4?81 to A very hard
31 e e 82 -d Q= . :
_ working and ~do- ~do=-
efficient
hand.
1.4.,82 to T.V.Verghess Qutstanding G.R.Patuar-
315483 ADI S ' " dhan, : -d o=
- Commr. of
_ Incomue=-tax,
-————---—-——————----—-_-_-_—--_-__----..—--—-_-—- ________ R — .
19, It is thus seen that prior to 1978=79, when Shri Unni

Nair came on thebségaé, KeKittu nadaireaoy been fégéd agm

outsianaing for 13 years From 1.4.76 to 30.9;77. Fd; the foliowing
half year i.e. 1.10,77 to 31.3.78, he was assessed by totally
nqu.ofricers, The Reporiing Autnufity, neverthetess, round him

- to pe véfy good and iﬁ theimmédiate next'year 1978=-79 he rated
him as ‘outstanocing’. JShri M.A.Subramanian, Commissioner of
IQCUme-tax, Cuchih;fuas wore cautious ana tound him to be
'shaping ueil' in the latter né;f of 1977=-78. He did not remain,
thereafter, to make a-p;opaf assesswent, Shri M,S.Unni Nair
bécame the.Revieuing Ofiicer from 78-79, He found, even iﬁ the
tirst yéar;;that the iecord of K.Kittu was 'oﬁtstanding'. This
is not unusuai. Fo£; « fore and after 1978-79, others who haq

seen K.Kittu's perfurmance for the first time, like Shri M,S.Unni

weammane e e 2Te T e s L .
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and Sﬁrihv.mohan Lal, IAC;(Tfithur, the ieVieuing
" suthorities, found him 'outstanding' in 1976-77 and first
half of 77-78; Shri P.V.Vijayan, ITO (3) Hgrs.and Shri

T.V.Verghese, Assistant Director of Inspection, both

reporting officers, Founa'him 'outstanding"in‘79-80 and
82-83; and, finally, Shri G.R.Patwardnan, Commissioner of
Income-tax Codhin, the revieuwing officer, fduud him

'outstanding' and also 'fit for promotion out of turn' in

82-83, It-snould nut, therefore, be surprising if; in

tuo consecutive years 78=79 and 79-80, Shri M.S.Unni Nair
also found K.Kittu to‘be 'thstanding',an éssessment
already made by the Reportlng:qfflcgrsf
20, That takes us to 80-81 and B1-B2. In trese two
years, the repoiting oFFicer.;id not give any overall
grading of K.Kittu's work‘thbugh he had given his assess-
ment, Shri M,S.Unni Néir felt that the réporting officer
had underestimated K.Kittu and gave the following overall
assessment and grading. Ffor sj;sz, the CR form requires
the reviewing officer to mention the reasbns for diszgree-
ment, if ény, with ;ge reporﬁing.officervahd, these have
been given'a§ will ue’seenrffqm the :eleQant g*iraéts:
80-81

"He is an Inspector of outstanding abilities, His
enquiries have been highly result oriented and have

led to wery successful searches. The Réporting Ofiicer |
has underestimated his asttributes., I am very familiar;

with the officialls uork?

81-82

2The reporting officer has under rated the attributes
of the official, Suitable modificatiors have been
made.,  The official's thHorougn knowledge of zccounts
and proceduresled to unearthing of krge concealment

0022
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auring the course of a search in ‘a nursing houne,
His notings indicate excellent knowledge of law
and procedure,:

'Fit éut of turn,

An exceptionally competent Inspector whose work
is characterised by thoroughness, depth and
remarkable initiative, He has a remarkably keen
insight into accounts. He is absolutely depen-
dable and will be an asset in any department.,”

What hzs drswn adverse attention is the Féct that,

in addition, Shri M.S.Unni Nair hzs upgréded the grading.

of 'very good! given by the Reporting Officer Shri K.V.A.

Menon, Assistant Director of Inspection in respect of

certain particulars prescribed in the proforma for uriting

character rolls in these 2 years, These particulars are

2s follous:-

(1) Year 1980-B82

4(z) Knowledge of Direct Tax Laus, Rules,
Frocedure gnd Circulars.

(b} Willingness to work.
(e) (ii) Enguiry uyork
(d) Cutput during the year

4(c)(ii) was modified to 'exceptionzlly good!

and others modifiec from ~ 'very good' to 'outstanding',

(2) Year 1-81=82

13(1) Knowledge of Direct Tax Laus
(2) Knouwledge of Accounts

(3) Knowledge of Rules, Frocedure and Circu=-
: lars.

(all modified from fvery good! to ‘outstanding!')
- 17. Relations with

(i) Superiors
(ii) Colleagues
(iii) public

(ail modified from 'very good! to ‘excellent!').

A e b RS P
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22, The reason for'makingithese modification hasbriefly

been given in the concludingbfemarks 0F Shri'Unni Nair which

1
i
- §
b

have been repxoaucedkabove. .There is no dispute that in

[N

the'proéedure prescfibed fbfﬁthe uriting of chéracter rollé,
the reyiéwing officer has a right to modiry the assessment
wade by ihe reportlng office., either in fawur of_or to

. | fhe detriment of the r8porteoloffiCIal. Para 8 ofrpart A

Confidential Reports - Geneial Inst.uctions!' 1; Ciaptes 2

Rt 12 243 s it A9 VI, Srmrinns irmienis asbeens A o L

#ReCOLus 0T Co.Siucrailo. of Promotion" in Swamy's Cowpila-

[P

tion un 'Senierity and Promotion in Central Government

Service' First Edition (Swamy's cowpiieiion, for short) ,

contains, at page 33, the roillowing instructions, °

"The counterisigning authority shou.d, therefore,
nurmally iuurcate whether it agrees or disaarees :
with the remarxks of the reportinc ofticer. It Ny
should also record additionsl remarns, wherever
necessary, if the report is too brief, cryptic
or vague," -

Considering the factes disclosed by a perusel of the CRs of
KeKittu, we are satisfied that #his is not a case where the
record ul a totally undeserved-person haé beenfupgradea to
:Qutstanoing!'or that such a benérlt,has bagn given‘by one ! A
who is entirciy unacguanted uith2the' work of-the.rEpcrted
official. Héﬁcéj:fhe allégatibﬁ;fhat this has been done to
confer an underse.ved favouf on K.Kittu is baseless.v

23, Tne learned ceunéel foflthezapplicahn in’GA 726/90
brougntvto our notice a judgment’of’ﬁhe Madfas Benéh of the

Tribunal/ uwnerein there was a complaint by the applicanty

el o BB Ea R it L i

that Shri M.S. Unni Nair has spoiled his character roll.

Qur ettention was oraun to the fact that the Tribunal
found thus compialnt to pe true and has Sppken‘of him

\L in uncomplimentary terws. It is,: therefore, contunded that
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shri M,5.Unni Nair cannot be dépended Up#h to give any

disinterested and unbiased assessment.

24, We have perused that judgment; EUe are satistied
w

that this cannot ue pressed into serviceito persuade us

that Shri M,S.Unni Na.r's assessmeit of *.Kittu must be

ignoreu. The main basis for the criticism uf Shri

“M.S.Unni Nair in that judgmwent is that while writing the
. |

CR of the appiicant.therein as the Repor#ing Cfficer, ne
i

had ignored anu tz1.ed to take into account the comments

given by the Commissicner of Income Tax,;TriVandrum and

.

other senior officers of the same rank as himself, under

_wnom the applicant hag simultaneously udrked guring thzt

pe.iod. This was taken as ev.dence of bias. There 1s glso

a reference to a criticism ofShri M.S.Unni Nais by a

Cotieague of his for toilouing such a procedure tor writing
the CR. Thus, tuat criticism was mace oﬁ the special tacts
vt that case., It cannqt'ue universally| applicable to

the assessments wade by Shri M.S.Unni Néir in ali cases.

We have speciiically tound above that there is no basis
. , [

tor the charge ievclled against him tha& ne had desiberately

upgraded the CR zzting of K.Kittu,

25, We uou1q; however, like to make it clcar that our
o , \

finding does‘not”hecessarily iz an thatgthe record of K.Kittu

has to be graded as 'outstanding', For, this is a matter

[

which has to be decided by the DPC its%if. It is stated

in para 6.2.1 of Chépter 44, Promotions - A .Departmental
' |

'Promotion Committees - in Swamy's Comp%eté Manual on



“

25

Establishméht and Admihistration, 3rdAEditi0n that the
evaluation of CRs should De fair, just and non-discrimi-
natory. To eunsure this, the foliouing directions are
given:

" g) The DPC should not be guided merely by the

overall grading, if any, that may be recorded
in the CRs but should make its own assessment

on the basis of the entries in the CRs,
because it hasbeen noticed that, sometimes,
the overall grading in a CR may be inconsis=-
tent with the graoing under various para-
meters or attributes,

f) It the reviewing authority or the Accepting
authority, as the case may be, has overruled
the Reporting Officer or the Reviewing
authority, as the case may be, the remarks

of the latter authority should be taken as the

final vremarks for the purpose of assessuent,
provided it is apparent from the relevant

entries that the higher autiiority has come to

a different assessment cunsciously after due
application of wind. If the remarks of the
Reporting Office., Reviewing Authority and

Accepting authority are complementary to eacn

other znd one does not hzve the =ffect of
cverruling the cther, tnen the remarks should
be read together and the ftinal assess.uent
made by the DPC."

26. Tnerefore, sucn an evaluation hss to be made only

by the review DPC keeping in mind the aforeszid instructioms,

We have only come to the conclusion tﬁat the z2llegation
tnat the changes made by Shfl M.S.Unni Naair are motivated
have no basis and that his bonafide im this matter 1s
being yuesticned without any evidence by the applicant.,

27. Issue No, {(iv)

That brings us to the last guestion whether the
rev.iew DPFC has strictly coplied with the directions of the
Tribunal in TAK 54/87 as to hou the assessment has toc be

made by the review DPC, UWe would first exzsmine uvhat these

)

)

i
i
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directions are, The oriyinzl order in TAK 54/87‘(Ann. A2)
cuntained the’fulléuihg direction:

"In the facts and circumstances we diiect that the
meetings of the review DPCs should be convended as
on 31.,12,81 and 13,6,83 to draw up.panels for seven
vacancies upto 13,6,84 including tw vacancies of
Scheduled Castes and one vacancy of Scheduled Tribe
respectively i1or the tuo panels, These panels should
ove prepared without changing the grading of officers
~earlier considered except tor valid reasons which
should be recorded,™ ‘

It way be added that tuis is also the stancing instru-
ction in the DP&AR Memo dated 26.3.,80. The recievant
extract from para 3 on page 103 of Swamy's compilation

is reproduced bpelow: .
L 4

"Another yuestion that has been raised is whether the '
review DPC could change the grading of the officers
alreaoy considersd by them and graded cr whether ‘they
Can change the zone of consideration or take inte

- account any increase in the number of vacancics, As
mentioned in the preceding paragraph, a Review DFC
can only recunsider the case with regerd to the v
revised set of facts tor rectifying unintentional
mistakes which mignt have taken place esrlier. It 1s,
therefore, cirarified that the Review DFC is reqguired
to consider tne case agzin only with reference to
the technical or tactual mistakes that took place
earlier and, therefoie, it should neither change the
graeding of an ofricer eariier cons.dered without any
valid reasons unich shculd be recorded nor change
the zone of consideration nor tazke into acceunt any
increase in the number of vacancies which might have
occurred subsequently!

However, the direction given by the T.ibuiial in its

Ann.A2 orde: was subsequently modified in review (Ann.A3)

made at the regyuest of the.applicant, The % XXXXXXX
last sentence in the cxtract reproduceu above .as celeted

.for tne tollowing reasons:

"If, in accoroaice with our judguwent, the graving
given vy wne DrCs of 1281 a2.d 1985 has to ve main-
tainea, 2t will pe inconseyuential and tentamount to
mere reshufilipng ot the candidates zlready sesected '
pbetueen . hese ®uo seiect lists.fFurtiier, the iast
candidate in tue seiect list of 1981 assessea by
-the DFC of 1981 way also suffer by beino clubbeao with
select list of 1983 if the 1983 zssessment, as alleged
by the Criginal Fetiticier had been prejudiced in
favour of iespondent 3 in the Originel FPetition, " o

[ T S e e L e ge e
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28. Ig is a ear that thQgh there 1s‘ho'positive
direétion‘that the earlie: gradlngs.made by the DFC have
to pe ignored and nut 1ookéQ;ihto at 211, that was the
import of the drde; passeq.ihfyieu/deleting the last
sentence in the original order extracted in para 27 avove.
A de nové assessment w:zs, tbérefore,ifequired to ve wade
by the Revieu DPC;‘In‘feCt, che Dehartment has averred’
as follows at page 3 of the éddifio”al reply filteda in
0k 603/90 which is in répiy'ﬁo para 2 of the applicant’'s
rejoindér:: | |

.

"The Review DFCs neld in February 199U independently .
examined the recerds of the ofticizls coiicernsd znd

A

Qayﬁmitﬁmpynmgrguihg_LD”Eachuonematwthem, uninfluen-
ced by the cecision tsken by the criginal DFC,"

We have now to examiue uhcthér this .s corlect.‘

29, We will restrict ﬁh*s' enyuiry to the extent
needed. The applicants hzve not come cut with ahy
grléVance against the ruvieu:DPC held on 31.i12.81. They ;
have nut impleaded tie 1irst sax persons in ivhe panei ;
(incluoingzone SC) who are ﬁ#aced against the first 6
vacancles, Tﬁe seventh, T;N;Tnannamma, nas veen impieaded
as a reépohdent by C,Karthikeyan Nair 1n OA 726/90. §
»Herve;, né can have nu griéQénéé ageinst ner vecause

tuere isvaloirection in the earl.er o;uér in TAK 54/867 that.
the pan61 aS'on S51¢12.81 shoﬁld;cdntain 7 names, of which
2 shoud uevSC, T.N.Tnankamma-is'the secbhd SC and she

had 2 cight to be incl.ded in the panel p:epared by tnre 1
rev.ew DPC,held:aSOH 31.12;81. .Hence fhere 1S no need

to disturb the pauel as on 31.12.81 prepared by the

e s 5 ol et e Pty i B 8 R e e
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Review DPC,
30 Theréfc;e, ve nave to take into.accauht.only

the proceedings ot the Review DPC ireld on 13.6,83. A
_ |

. ) |
perusal of the recoru-=11/Estt/ 1/ Con/CCCHN/9U=9 1=-

shous tnat, contiary Tu the final uirec#ion in TAK 5&/87,'
the Revisw Dbc.uas gusded by the assessﬁeut‘méde by the
gar.ier DPC wnich met on 13.6.83s We notice from the
rccords of the weeting neid on 19...90 by che Revieu DPC

to review the paner as un 13.6,83, that a tabuiar statemént

i
|
I

of 13 columns was filled, of which column 11 was 'Finding

of the last DPC' under wnich these findings had been

. _entered for the infonwation of the Review DPC. The

Review DPC gawe its finding'in column 12, There was no
change in the finding. Column 13 is for 'Remarks' and
there are no remarks in the column, Ifithe final direction:
given in TAK 54/87 was to pe implemented, the Review DPC
ought not to nave looked into the grading given by the 
original DPC. Despite denial by the Department, we are
éatiSf;ed that the Rew. ew DPC not only &ooked into it,
but followed it. For this reason!alonek these proceedings %
are'liabie to be quashed. - b. !
31. jThére is another major flaw in these Review DPC
proceedings. No record haé been kept by tnhe Rew.ew DPC
about its assessment of.the chargcter roll for each year
in respect of each official. Before coming to a CDnClUSiOJ

that the record of K.Kittu was loutstanding?! snd thé

-records of the. applicants were 'véry good! after perusing
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the CRs for five years, the Review DPC should have first

e A tma e . s yge - ekt

made an assessment of the CR of each of the five years

and tuen alone made an vverall assessment., No such yearly

PR VIV SE A

independent assessment was made., Such an independent -
yearly assessment is absolutely necessary as the reporting

and reviewing officers are not the game for all officials,

et renan vt et St A

They also have their own styles of uwriting the CR. Some .
rEporting ofticers have not given any overall grading.
Some reviewing officers have recorded 'nil' cumwents, It

+8 for this reasun that the Rev.iew DFC is expected to

standardize all the assessments, irrespective of the

e raen ik gy vt

gradings_given in tne character rolis, giving due weightage
to the ramarks given auszinst various items in respsct of
which an officer has been reported upon. Further, in
recard to é.Rajagdpalan, CR of 1982-83-isnot available,
Linstructions Y in the liyght ot tne departmental/ |
Cne does nct know how this -wes mzde goodf A1l these go
to shou that the revieuw DPC hasvfalled in discharging
ité duty properiy.
_32; In the circumstance, we are of the view that 1t 1is;

necessary to quash the procéeoihgs'of the Rev_.ew DFC

relatable to the revi.w on 13,6.83 and remand the case

again to a Revie. DPC for a fresh reassessment in the

L AaE AE y Srmb

light of our eazarlicr observations,

KICIN The guestion arises as to what specific directions Q

mey be given in tnis behalf. UWe nutice that 13 names, {H

. . _ ‘ g
in tneir o.der of seniority, we.e cvonsidered by the ?
L Revieu DPC for 1ts revieu of the selection as on 13.6.83 ﬂ
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’ panel/_'Therefo;e, if per chance, KarthikeQan Nair gets

N

30

This inclgdeo‘U,A.Narayanan, a 5T, who uas?at'Sl.No.11.’
As one Qacancy was earmarked for a Scedﬁled ,Tribe;V.A. :
Narayanan was selected, For the rémaining}thrgq un:gservedj
vaca“éles, the Review DPC consideréd.the names of the

othet 12 persons, The four seniormost persons and the

rating given to them by the Review DPC were as tollows:

3) R.Rajagopalan - Very Good
(applicant in OA 603/90)
~2) M, Ramacnandran - Very Good
3)JC.Karthiheyan Nair - Very Good
(applicant in 0A 726/90)
‘ 4) K.Kittu ‘ ' - Qutstanding
(respondent in both OAs) .

The others, who were all juniors, were not tound toc be

cutetznuing, Hence the panel was prepared as ftollous
placing K.Kittu =t the top. so asto supersede the
afciesald seniors:

13 KeKittu - Cutstanding
K.Rajagopalan - Very Good
32 M.Ramachandran = Very Good
4) V.A.Naragyanan (ST)- Very Good,

C.Karthikeyan NairT was excluded from tie list, ' !

34, Tne applicants who do not belong to SC/ST are

concerned only with tue iirst three nemes 1n the panel.
to 1ill up the three unreserved vacancies, M,Ramachandran

who is senior to C.Karthikeyén'Nair.has.not been impleaded |

1

as a party. ‘Hence no orders can be passed which way be

adverse to him and thereforehis. name shall remain in the
at S.NO.S.

ihcluded,ih ;he panel, he will be ranked below [M.,Ramachan-

-whatever be his grading. 7 |
drar/ Tnerefu.e, the yuesi.on to v€ € :.Siusied 0N 1EV1EW
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is who are.thé two other flt£ést persons to pbe placed in j
the panel anu‘tor th.s purpose, the names of the two ;
applicahus anu the third respondent K.kittu onsy ' ;
have to pe consi:dered, At present K,Kittu has displaced
C.Karthineyan Nair, :If:a-de novo assésgment’shows that.
K.Kittu's record 1s no betfe; tnan'thét of R.Rajayopalan
or C.Kaftnikéyan Nair (uhatever the g:ading assighed

may be) tﬁé tuo places heve to bé given to R.Rajezgopalan
and C.Karthikeyan Nair, the iattes being placed belouw

MeRzmachandrzn, If the de novo szssessment reveal® thet

out of tne three, only K.Kittu has en outstanding reccrd

we will ogceupy the firse plece in the panei, .The second

place will ve filledpy dete win.ng wnether R.,Rzjesgopzlan

" or C.Kerthikeyzn Nzir is the fittest to occupy it. If

it 1e rou.d tnat R.Rzjzgopalan enu K.Kittu both have
outscanuing recora, they will pe setected for the £ places

in that order znd placed above FM,Ramzcnandran.

35, . Thererure, while diafosiug ot these e2pplicatious
we guash the proceedings of the RevieuwDRC he;d‘on 19.2.90
to review the pznel to. promction zson 13.6.83, in so far
as they concesnr the positions ass.gned in that panet to

K.Kittu (Res, %) and é.Rajagopaian (applicant in 0& o0u3/90) .

and the non-inclcesion in that panel ot C.Karthikeyan Neir,

(applicant in CA 726/90) and we elso yuash the conse-

queniiél orders passed by the Isecond respondent (Ann.A2)
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in_so tar és it concerns the pro.otion as Income Tax
Officer .f K.Kittu and R.Rzjagopalan and the order

directing recovery from the iatter and we also issue the

following directions to Respondent 1 and 2:~

i) A fresh Revieuw DFC shall pe constituted to

~ i
!

consider the claims fer inclusion in the pznel tor promotion.
i

as IT0s as on 13.6.83, uf the applicants in CA 603/90
ana 02 726/90 and KeKittu, ftor two vacancies, keeping
intact a..d undisturbed the earlier selection of

M.Hamachandran and V.2, Narayanan in their respective

posittions zna fresh oiders of promotion shall be passed by

the secund respondent in the i1ignt of the recoﬁmendatéons‘ ?"
of the Review DPC,
ii) In conducting chevrevieg, the relative merits i
- of the re¢qrds of the two applicants and of K;Kitfu shasl,
notwithstancing any departmental instructions to. the
contrary; be assessed indepengently; Keeping in wieuw the
ODSEgVaFLunS made in the Praéeding paras of thus judgment
and}ulthuut in any way Leiﬁg 1ﬂflgeuced'by any éari;er
assessment of such Yecurdé by any bFC.Y o
iii) Tﬁe persous_promoted'aé a result ﬁf‘this
Review DPC‘sHéli be given notional promotion as ITO with
retrospective effect on the basis of his posifion_in’fhe
- panel and with all Lenefits of érrears of pay, senio;ity

etc, v )



m‘

iv) “These directions sahll.be complied with, ‘within '

" fuo months from the détéiof:regeipt'of,th;sjjudgmentvénd

2

€

till then, the status quo shall continue on an adhod'béqié,i

and the ﬁromotions: shall abide by the final order that_may<'”'

be  passed by the second'respondent in‘pursuancé of these
directions,
v) There shall be np pecoveryifrom.the parties to

this application if it is found that they gre entitled to

promotion oniy'from*a date later than the date on which

‘they uere promoted.

vi)-There will be no order as to costs,
ey
"‘( Y S
q B
(N.Diiarmadan)” lﬁ 1 (Nov, Krlshnan)
Judicial Member Vice Chairman (a)
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