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Radhakrishnan Nair. P.R. 	Applicant ( 

Mr • M. Girijavallabhan 	 Advocate for the Applicant (IS 
Versus 

Unionof India represented by Respondent (s) 
Secretary, Ministry of Defence, New Delhi and another 

Shri N.N. Sugnapalan, S CGSC_ Advocate for the Respondent (s) 

CO RAM 

The HonbIeMr. N.V. Krishnan, Administrative Member 

The Hon'ble Mr. N. 0harEnadn, Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 'Q 
To be referred to the Reporter or not? 
Whether their Lordships wish to see the 'air copy of the J u I gement?%O 
To be circulated to all Benches of the Tribunal? 

JUDGEMENT 

N. Oharmadan, Judicial Member 

The applicant is aggrieved by the denial 

of ;urther promotion as Office Superintend.ent, Grade—I 

in the light of his option already exercised on 23-7-86 

for being included in the clerical line of promotion. 

2. 	 The case of the applicant is that while he 

was working as Stenographer Crade—I from 21-3-1975 in the 

Military Engineering Seruice( IVIES  for short), he was 

promoted as PA on 30-10-81 in the pay scale of Rs.425-700 
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As per the provisions of Annexure_A.  Promotion Rules, 

the PAs who have opted for clerical cadre and have 

rendered 7 years' service are eligible for further 

promotion towards 5% posts of Office Superintendent 

Grade-r. The remaining 95% posts are set apart for 

promotion from Office Superintendent, Grade-Il. At 

the time when the applicant was promoted as PA on 

30-10-81, no option was called for from him by the 

respondents as required under the Rules. 	So he did 

not give the option immediately. 	But he has given 

the option suo moto on 23-7-1986. 	This was accepted 

by the 2nd! respondent as 'per office order at. Annexure B-i 

dated 30-9-87. 	Pursuant to this office order, his 

name was inclUded in AnneXure 8-2 seniority list of 

PAs who have opted for the clerical cadre. 	The applicant's 

name was at 51. No.9 in the said list. 	But Inter his 

r;ame was removed from Annaxure-9.2 seniority list and 

included as Sl.No.7 in the seniority list of PAS who 

have opted .?orPA's cadre without any notice or prior 

intimation,. 	This seniority list at Annexure-C dated 

3-5-88 was obcted by the applicant in the representation 

but the second respondent rejected the same as per 

Ptnnexure-O proceedings dated 24-6-88 indicating that 

option exercised by the applicant on 23-7-86 cannot be 

. 
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accepted as it is contrary to Annexura-E Recruitment 

Rules of SPA, dated 16-3-1981. 

3. 	 The applicant is seeking to quash Annexure-C. 

D and E. 	He is also praying for a direction to include 

hisnrne in the seniority list for promotion to the 

clerical cadre (*;Xkx raring his seniority bnd rank as 

granted to him in Annexure-13.2 seniority list1 

.4. 	 The sole question to be decided is about 

the validity of the option exercised by the applicant 

for getting the promotion in the line of clerical cadre. 

5. 	 Annexure-A rules provide for two lines 

of promotionrStenographer''OG';  one line of promotions 

is in the clerical cadre as Office Superintendent Grade-Il, 

Office Superintendent Grade-I etc and the other line of 

promotion is as PA and further promotions in that line. 

Relevant portion of Annexure A-i Recruitment Rules of 

1969 'pertaining to the post of Office Superintendent is 

extracted: 

. 
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Name of . No. oft  Classifica 	Scale of pa 	Period of 
n _ probation _ 	 _ 	

_i___..__.__ 
1 	:2 	: 	 ': 	 9 - ------------- ._------------- - - 

. 	. 	 -. 
Office 	1516 	Civilian in 	425-15-500 	Two years 
Superin 	: defence Cr.: EB-15-560- : 
tendent: 	;' C' Non- 	: 20-700 
Grade-IL 	: gazetted 	: 

: Ministerial: - -------------- --- ------ --- --------------- S  

Method of rectt. whether 	: 	In case of recruitment by 
by direct rectt. or by 	promotion transfer grades from 
promotion or transfer and 	which promotion to be made 
percentage of the vacancies: 
to be filled by varIous 
methods 

10 

By Promotion 	 1. XXXXXXXX 

II. For MES/Cf'IE/Engineer Centres 

90% from Upper Division Clerks 
with 5 years service in the 
grade. 

10% from Stenographers with 7 
years regular service and who 
have not opted for PA's cadre 

III.For the other lower formations 

Upper Division clerks with 5 
years' regular service in the 
grade. 

Note: Item III will apply only on 
the services not covered by items 
I and II above." 

."mphasis supplied). 

xxxxx 	xxxxx 	xxxxx 	xxxxx 
Name of No, of Classi?i 	Scale of whether 	Perthf of 
post 	posts 	cation 	pay 	selection probation 

ot non- 
selection 

1 	2 	3 	4 	5 	9 - _______ ______________________________________________________ 
• 	 • 	 . 	 . 

Office : 	:Ciuilian5D2D-' 	Non- 	: Two years 
Superin •397 	in De?ence 05O_2_ 	selection : 
tendent, 	• services 	700 
Cr-I 	 Gr.0 non- 

gazetted  
MinisteriaX 

S 	• 	• 	. 	 . 
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Method of rectt. whether 	In case of rectt. by promotion 
by direct rectt. or by 	 transfer grades from which 
promotion or transfer and 	promotiOn to be made. 
percentage of the vacan- 
cies to be filled by 
various methods 

10 	 11 

By promotion 	 By promotion:- 

I. For MES/CME/Ebgineer CentresJ 
lower formation of NHQrs 

(a), Office Superintendents Grade-Il 
with 5 years' regular service 
in the Grads(95) 

(b) P.As (Rs.425-700) who have ppted 
for clerical cadre and have 7 
years regular service in the 

• 	grade (5) 

II.For the lower formations 

Office Superintendent Grade-Il 
• 	with 5 years service in the 

grade. 

Note:- Item II will apply only to 
the service not covered by item 
I above. 

6. 	 The applicant contended that the Rules do not 

prescribe any specific period for exercising the option and 

I%nnexure-E which was issued on 16-7-81 7  is only a letter and 

cannot have the effect of altering the statutary 

Rule to the disadvantage of the beneficiaries. 	Hence 

according to him that portion of Annexure-E which fixes a 

period of one month from the date of promotionas P.A. for 

is illegal...._ 
exercising the option to go to the clerical cadreL  The 

applicant was promoted as PA on 30-10-81. The respondents 

neither directed him to exercise his option within the 

• • .• • / 
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period of one month of promotion nor was he informed that 

he will loose his chance of promotion in the clerical cadre 

unlesshe gives his option within one mOnth from 30-10-81. 

In -  fact. MXxx he did not know about the time factor as 

fixed in Annexure-E. However, he exercised his option 

suo moto on 23-7-86 to get his promotion in the clerical 

cadre. 	This was duly accepted by the Chief Engineer. 

He issued Annexure-B.1 proceedings on 30-3-87 fixing his 

pe: of promotion in the clerical cadre. 	He was given 

Sl.No.9 in •Annexure B.2 list of PTOs published as on 

24-3-87. 	The respondents should not have deleted his 

name from the aforesaid seniority list without giving dUe 

intimation to the applicant. 

7. 	 The 3upreme Court in N. Lakshmana Rao and 

others V. State of Karnataka and others, 1975 SLJ 560 held 

"the form option is the contract. 	This exercise Of option 

is itself the contract". 	Therefore, the very basis of 

option is contractual. But all options are subject to.the 

changes in the conditions of service in accordance with 

the tules framed under Article 309. 	However, whenthe 

questions of option arise for consideration invariably 

the obligations of parties to the option viz, the govt. 

servant and the government,àssume importance. The gout. 

servant is obliged to exercise the option and the govt. 
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is bound to accept or reject such!: option in accordance with 

the condition relevant to deal with the same including the 

time factor. 	For the exercise of the options, the gout. 

servant may have to be al%erted and it would. be  theduty 

of the gout. depending upon the provisisons of the rules 

applicable to it. 	The failure of the gout, to discharge 

this duty under the relevant rule or regulation dealing 

with theoption may violate the option given after the 

period fixed for exercise of such option. 	Such a situation 

arose in the case of Pritam Lal v. Union of India, 1987(3) 

SLR 632, and the Jabalpur Bench of theTribunal held that a 

belated exercise of option under.the rules is valid, and it 

is irreversible and, has to. be accepted as such' by.the gout. 

B. 	1 In the instant case, the position is same.. Though 

under the statutory rules no specific period is mentioned 

for giving of option to go tothe clerical cadre. 	Innexure-E 

was issued subsequently fixinga period of one month from the 

date of promotion of the candidate to exercise his option 

in this behalf. 	But it was made clear that the.candidates 

should be 'asked in writing to exercise the said pption." 

!dmittedly, it was not done in this case. 	Later the applicant 

g-ave a suo moto option at a belated stage which was accepted 

and acted upon by the gout, without raising any objection. 

Hence, the belated and time:barred option exercised by the 

. . 
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applicant in this case is deemed to be a valid option 

and it cannot be held as an invalid option unilterally. 

9. 	- Even accepting the contention of the respondents 

that the option should have been given by the promotee 

candidate within one month of the promotion as PA, we feel 

that the applicant has a strong case. It is obligatory 

on the part of the respondents in the light of the 

recruitment rules Annexure- A read with Annexure-E to 

dject to:xxX*x*xx*xx PAs in writing to exercise such an 

option as indicated above, within the stipulated time. 

The respondents are also obliged to obtain the option 

from willing officers who has been promoted as PA within 

one month from the date of his promotion. 	The respondents 

have no case that they have node request in writing to the 

applicant to exercise his option within the stipulated 

period and he failed to respond the same. 	What they have 

stated in.the reply statement and the counter affidavit 

filed in this case is that thereis a general practice of 

asking the option orally and that the applicant was asked to 

exercise the option orally, b,it he did not exer-cise his 

option and comply with the requirement and these officers 

who did not care to exercise the option, for clerical 

line persuant to such request are deemed to have opted for 

PA cadre. 	No details have been furnished about the date 

the person who made the request and other relevant particulars 

0 . . 0  .1 
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a? the request alleged to have been made to the applicant for 

giving his option. They have further submitted that the 

belated option cannot be accepted. 	Thus they have isued 

this impugned seniority list Annexure-C and passed 1nnexure-D 

when the applicant objected to it by riling representation. 

10. 	This contention of the respondents cannot be 

accepted in the light of our view expressed above after 

adverting to the clear statement in Annexure-E that they 

should ask in writing for getting option from the concerned 

officers when they are promoted as SPA. 	We are also not 

prepared to accept the contention of the respondents that 

there is a general practice in the department to invite 

option by oral request. 	Such a practice canot be 

recGgàñi3d as'having been accepted by the officers and 

prevailing in the gout. department. 	Further, in this 

case the suo moto option later given by the applicant on 

23-7-1986 hasbeen duly accepted and acted upon by the 

respondentby incldding his name in the seniority list of 

persons who have opted fok clerica.l cadre. 	The respondents 

canot cancelithis option wiout giving the applicant 

an opportunity and telling him the reasonfbr the same. 

The reason now stated in the counter affidavit for passing 

AnnexubreC and including his name at Sl.No.? in the seniority 

list of PAs is unsupportable andue reject the same. 
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11. 	Having considered the matter in detail, we 

are of the view that the applicant is entitled to succeed. 

Accordingly, tjesetaSide Annexure—C and 0 seniority lists 

so ?ar as the inclusion of applicant's name in the seniority 

list of PAs who have opted for PA cadre. 	We ?urther 

declare that in the lightof his earlier, option dated 

23-7.1986 his name should be included in the seniority 

list for promotion in the clerical cadre in accordance with 

his seniority and rank as already indicated in Annexure-8.1 

seniority. 	The application is allowed. 	There will be 

no order as to costs. 

(N. Dharma an) I' 	 (N.h. Krishnan) 
3udicial Member 	 Administrative 	Member 

18-01-1991 
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