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~IN THE CENTRAL ADMIN'ISTRATWE TRIBUNAL _
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0:A No: §1/90 - pe#x -
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DATE OF DECISION _18=1=1391

Radhakrishnan Nair P.K,

Applicant (7)
Mr. M. Girijavallabhan L Advocate for the Applicant )]
Versus »
Union of India represented by Respondent (s)

Secretary, Ministry of Defence, New Delhi and another

Shri N.N,. .Sugnapa lan, SCGSC _ Advocate for the Respondent (s)

The Hon'ble.Mr. N.V. Krishnan, Administrative Member

The Hon'ble Mr. N:'Dhérmadqn, Judicial Member

NS

' N. Dharmadan, Judicial Member

Whether Reporters. of local papers may be allowed to see the Judgement}é v
To be referred to the Reporter or not? T y B

- Whether their Lordships wish to see the fair copy of the Jutigement ?"-0
To be circulated to all Benches of the Tribunal? o o

B

JUDGEMENT

The applicant is aggrieved by the denial
of further promotion as Office Superinteﬁdent, Grade-I

in the light of his option alrsady exercised on 23-7-86

for.being included in the clérical line of promotion.

2. ’ The case of the applicant_is that while he
was working as Stenographer Grade-I~ from 21-3-1975 in the

military Engineering Service( MES for short), he was

promoted as PA on 30-10-81 in the pay scale of Rs.425-700
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As per the provisions of Annexure-A Promotion Rules,

the PAs who have opted for clerical cadre and have .

'reﬁdered 7 years service are eligible for further

promotion towards 5% posts of Office Superintendent

Grade-I. The remaining 95% posts are set apart for

"promotion from Office Sumerintendent; Grade-II., At

the time uhen.éhe applicant Qas promoted as DA on
30-1&-81; no' option was ealled for from him by the
respondentS'as required under thevRules. So_ﬁe did

not give the aptiohlimmediateiy, But'he has given

thé qption sug. mote on 23-7-1986. | This was accepted

by th§.2nd re#pondeht a$5per.office order at,Annexure B~-1

dated 30-9-87. Pursuant to this office order, his

name was included in Annesure B-2 seniority list of
PAs who have opted for the clerical cadre. The applicant's

_name was at S1. No.9 in the said list. But later his

rame was removed from Annexure-B.2 seniority list and
included as S1.No.7 in the seniority list of PAs who

haue\opted.For'PA!s cadre without any notiecs or prior

intimation. This seniority list at Annexure-C dated

3-5-88 was obpcted by the applicant in the representation
but the sescond respondent rejected the same as per

Annexure-D proceedings dated 24~6-88 indicating that

‘option exercised by the applicant on 23-7-86 cannot be
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accepted as jt:is contrary to Annexure~E Recruitment

Rules of SPA, dated 16-3-1981,

3. . The applicant is seeking to guash Annexure-C,
D and E. He is also praying for a direction to includse’
his mame in the seniority list for_promotion to the

. h 4

clerical cadre xxxx resoring his seniority and rank as

‘granted to him in Annexure-B.2 seniority list,

"4, . Thé sole question to be decided is about
the ualidity'qf the option exercised by the applicant

for getting the prdmatibn in the lines of clerical cadre,

v

5;‘ 1- Ahﬁexure-A rules provide for tuwo iines

. QF pramotionsf&;Stenographarf'DG';vnne line of promotions
is in the clerical cadre as Office Superintendent Grade-II,
Office'Superintendeﬁi Grada-I etc and the other iine of
promotion is as PA and‘?urther.prcmotioné in that line.
Relevant portion of Anhe*gre A;f ﬁec:uitment Rules of
1969’pe:taining to ﬁha post of 0fPice Supe;ihtandent is‘

extracted:
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Name of : No. of Classifica : Scale of pay Period of
post . posts-. tion : : probation
1 E 2+ 3 : 4 : 9
office . 1516 Civilian ini 425-15-500 :  Tuo years
Superin; . defence Gr.; EB-15-560- :
tendent :'C' Non- ¢ 20-=700 :
Grade~II. . gazetted : .
' : . Ministerial: :

T . D U Gt W U ) Sy Sy D S G U Wy R A S S T D B S W D e S e Sy WU e s, S0y VU D Gy s Wy WD At

Method of rectt. uhethar
by direct rectt. or by
promotion or transfer and
percentage of the vacancies
to be Pilled by varlous

In case of recruitment by
promotion transfer grades from
which promotion t¢ be made

T S

o methads ——— ————
10 11 '
By Promotion B T. XXXXXXXX
II. For MES/CME/Engineer Centres
'(a) 90% from Upper Division Clerks
with 5 years service in the
grade.

(b) 10% from Stenographers with 7
years regular sservice and who
have not opted for PA's cadre

I1I.For the other lower formations
Uppér Division clerks with 5
‘years' regular service in tha
grade.

Note: Item ITI will apply only on

the ssrvices not covered by items

I and II above."
_....%Emphasis supplied).

XXX XX XXXXX COXXXXX XXXXX
Name of No, of Classifi Scale of whether Periof of
post posts cation pay selection probation

0 non- : -
selection ‘

1 2 3 4 5 9
-—uﬂ----p---— A - - . - ---.- - - S I D D D - o
Office - ECLUlllén . 50%20-”21 Non=- . Two years
Superin 2397 :in Defence: °50-25- . selection !
tendent .. - services [ 700 . :

Gr-1I B :Gr.C non= | . .
. - gazetted . .
. s Ministerial . :
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Method of rectt. whether - In (case of rectt. by promotion
by direct rectt. or by : transfer grades from which
promotion or transfer and promotlon to be made.

percentage of the vacan-
cies to be filled by
various methods

D NS DR D AND A T D G} L D T D T . T G W - - — Vo Vute S o e S WD ) S Sl VS T D S R G S S G S S T A0S S S S

10 - : 1M

D S T S s GO et s s G P ey Wl i Ul i A — R D WD " WS o - - e ou - D - —— - w0

By promotion L By promotions -

- I. For MES/CME/Ebg}neer Centres/
lover Formatlon of NHQrs

(a) D?Fice Superintendents Grade-11
with 5 years™" ular service
in the Grade(gs%?

(b) P.As (Rs.425-700) who have opted

for clerical cadre and have 7
years regular service in the
grade (5%)

II.For thé lower formations

Office Superintendent Grade-II
with 5 ysars servlce in the
grade.

Note:- Item Il will apply only to
the service not covered by 1tem
I above.

. A > P G O D WD > W — T e T SO G S D S P T S SAS D SV D S S S =

6. ° ‘  The appiicant cﬁnténﬁed that the Rules doAnot
prescribe‘any.Specific pefiﬁd for exarcising thé oﬁtion and
Annerre—E;uhich was issued on 16-7-81?i3 only a letter and
'aitﬂ}aAéaqnot have the effect vaaltering the statutary
é;la £$ the disaduantaga,o?,the_beneéiciériés.  Hence
according to’ him that portionfof Anﬁexﬁre—E uhibh ?ixes a
perlod of one month frﬁm the date of promotlon.as P.A. for
' ‘is 1llegal¢4L,’
_axerclslng the optlon to go to the clerical cadra/ The

applicant was promoted as'PA on 30-10-81. The respondents

neither directed him to exercise his option within the

S



period of one month of promotion nor was he informed that
he Qill %aosa his»chanbe'aﬁ promotion in the cierical cadre
uniessHhavgiues his option within oﬁe month P?am 30-10-81.
in*_facttxxxx he did not know about the time Pactor as
fixed in Annexure-E. Houwsver, he éxercised his optibn
suo‘moto’an 23-7-86 'to get his‘promqtion inlthe‘clerical
cadrg; This was duly acceb#edfby the Chief Engineer.
He iséued Annexure-B.1 p;obeedingslﬁn 30-3d$7 fixing hig
_ pkﬁet of promotion in the clerical cadre. ‘He was given
lsl.ﬁo.g in-AnnEXQre B%Z liét of PTOs published as on
24-3=87, The respondents should not have deleted his
name_frdm the aforeséid seniérity l&st without giving due
intimation to the applicant.
7.' | "~ The Suﬁrame Court in N.’Lakshmana Rao and
others V.-State of Karnataka andkothers, 1975 SLJ 560 held
"the form option'is:tﬁevcontfabt;v .Thié exarcise of opfion
is ifsaif the contract", Tharefére; the Qefy basis of
option is cantradtual. _But all optibns are subjeét to the
"changes ié the conditioné of service in accbrdance‘with
the fules framed under Article 309. Hduever, uhen:the
qusstiqns of option arise for consideratipn invariably
thé bbligations of pafties to the option viz. the govt.

servant and the government assume importance. The govt.

/’

servant'is obliged to exercise the option and the govt.

0...../
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is bﬁund ﬁo accépt or reject suchcoption in accordancé'uitﬁ
‘tha'conditidn ;elauéht'ho deai with the same including the
time factor. For the'axercise of the options,‘the,govt.
gservant ﬁay have to ba‘eleerted and it uouldfhe'theduty

of thé govt, dépending upoh the prouisisons ofvthé rules
applicable to it. The failure of ﬁhe govt. tq'diséharge

- this duﬁy.unde; the releyant ru{eér‘regulatibn dealing -
with th%ohtion‘may violate ﬁhe option giveﬁ after tge
‘period fixed for e#erpise of such option." S;;h a situatian
arose in:the‘case of Pritam Lal v, Uﬁipn of India, 1987(3)

' SLR 532, and the Jabalpur Bench of the Tribunal held that a
beiatgd axefcise of dptién uhde:.tha'rules is valid and ;it'

is irreversible and has to be accepted as such' by.thélgovt.

8. " In the instant case, the:position'ié same, Though
under the statutory rules'no specific period is meﬁtiohed

for givingof option té go tothe cierical cadre, " Annexure~E
was issued subssquently fixing'a périod of oﬁe month from the
date of prqmotion‘ of thé candidaﬁe to exerﬁise‘ﬁis option

in this behalf, ‘But'it.uaé méde clear that thé'cgndidatas
sﬁould be 'asked in writing to exafciée the said opbion."
Admittedly, it was not dons in this case. Later the apﬁliﬁant
g-ave a suo moﬁﬁ optioﬁ at a belated étagé which was aﬁcepted
and acted upon by the gput;'uithout raising_anyvobjecticn..

Hence, the belated and time barred option exercised by the
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applicant in this case is deemed to be a valid optidn

and it cannot be held as an invalid option unilterally,

8

9, " Even accepting the contention of the feépondents
ﬁbat the option should haQe beenvéiven by the promotee
candidéte uithin;one month of thé prométion as PA, @é feel
thet the applicant has a strong césa. It is obligatory

»

on the part of the respondents in the light of the

recruitment rules Annexure- A read with Annexure-E to

e

‘direct to'xxxkxxxxxxx PAs in writing to exercise such an

option as indicated above, within the stipulated time.
Tha_raSpondentS'are'alsp obliged to obtain the option

from willing officers who has been prdmoted as PA wvwithin

one month from the date of his promotion. The respondents

have no case thét they béue mada‘:aﬁuest in writing to the
applic ant fb exércise his option(uithin the.stipulated
period aﬁd_hs-Pailed to respond the same. What they have
stated'in_tﬁé régly statement and the counter aFPidéuit
filed in.this cése is that thereié a general-practica of
gsking-the optionvurally and that the appl;cant was asked to
exercise the option orally, but He did not exer-cise his
optioﬁ and comply with the raquirgmeht and these officers
uhd did not care to exercise the option, for clerical

line persuant to such reqguest are deemed to have opted for

PA cadre. - No dstails have been furnished about the date

the person who made'tha request and other relsvant particulars

ceeedd
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of the recuest alleged to have been made to the appiicant for
'Qiﬁing his’option.. ‘TheQ hévé further submitted that‘tﬁe
beléteq option cgnnot be'accaptéd. Thus ﬁhey have igsued
this impugned seniority 1ist Annexure-~C and passed Annexure-D

when the applicant objected to it by filing representation.'

10. .-This édntention of thé respondents cannot be
accepted in the.light of ouf vieu'exbréssed aéowa after‘
aduerting;to the clear statement in Annexure-E that they
should askﬁ in uritingi?or getting option from the cohcerngd
éFficefs uhan tHey arelbrﬂmoted as SPA. e are aléo not
breparad td accebt the‘pOntention of the respondents that
therg is a.general practice in the dapaftment to'inuite
optiqn by oral réquest. Such a practice canoct be
-recagéﬁiééd-aépaQing been accaptad by the officers and
prevéiling in the éout. dapartmentf‘ Fufther, in this

case the suo moto option later giuen‘by’the applicant on
23-7-1986 hasbeen duly accepted énd'acted upon by the
réspcndeht%by incidding his'name in the seniority list of

. persons who have opted for clerical cadre. The respondents
ccanot cancellthis option wittout giving the applicant

- an opportunify'and telliné him the reason for the same.
Thé'reasbn now stated in the counter affidavit for passing
Ahnexu&a-c and includiqé'his name at-Sl.N6.7 in ﬁhe seniority

. -
list of PAs is unsapportablevanque re ject the sams.

00000/
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1. | ' Having considered thes matter.in detail, we

are of the vieuw that ﬁha.applicént is entitled to succeed.
Accordingly, we:sétﬁasidg Annexur;-C and D seniority lists
sﬁ far as the inclﬁsidn of applicant's name in the seniority
list of PAs who have opted for PA ca&fe; e Purther
declate that in the light-of his earlier option dated
23-7-1986 his name should be included in the seniority

list for promotion in %he clerical cadfa in accoraance;uith
his seniority ahd rank as already indicated in Annexure-8.1
seniority. Thelapplication is allouedf There will be

no order as to costs.

(N, Dharmad@n) T (N.V. Krishnan)
~Judicial Member Administrative  Member

18-01-1991
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