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|0.A No. 599 & 645 of 19989

Foh—No
DATE OF DECISION . 21=12-1990
S Nagarajan_ | _ Applicant (% in 03-599/89
P Suthan & 4 others - Applicants in 0A-645/89
: Mr P San.th’oshkumar - _ Advocate for the Applicant (% in both
Versus the cases

Uninn'cf‘.’India & 2 others Respondent (s)in both the cases .

Mr MC Cheria g__&__Sgramma__ ___ Advocate for the Respondent (s)
* Cherian

The Hon'ble Mr. gp Muker ji, Vice Chairman

.

'TheHmfNeMg.AV Haridasan, Judicial Member.

ol

Whether Reporters of local papers may: be allowed to see the Judgement? /‘\/O
To be referred to the Reporter or not? f\D '
Whether their Lordships wish to see the fair copy of the Judgement?.

To be circulated to all Benches of the Tribunal ? ﬂ\p

JUDGEMENT
(Mr AV Haridasan, Judicial Member)

Since common QUestionso?‘lau and facts are involved
in thaese two cases, it is advantageous to dispose them of

together.

2. The applicant in 0A-599/89:and the 5 applicants in
0A-645/89 uhd.'aré Class IU'émployeaé'inAthe Southern Railuay
are aggriavéd‘by thé order of the’Seniar_Divisional Peréoﬁhgl
Officer, Palghat aated”22;8.1989 refusing to reassass the |
vacancxesithe Clerlcal Cadra falling within 33 1/3% quota

dny

for promotion from Group'D' which arose~upto 1.4.1987 and

to promote them fo such ﬁbsts,.on the basis of their success
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in the Departmental Qualifying Examimation. The common facts
of the cases as averred in the applicétionscan be briefly

stated as follous.

3~_' . As per the.existing rules and requlations, 33 1/3%

_ of the posts of OPPice Clarks in the Southern Railway are to

be filled up by promotion of CléssAIV'amployeas with..three

~ years q'reguban‘ service amd uwho come out successful in the
o : % ‘ ‘

1%

Qualifying»éxamination. These arders uwere introduced u.e.f.
1.10.1975. But the Pirst selection for promotion of Class IV

employees to the Clerical cadre was held only in 1980. This

selection was towards the vacancies which arose after

1.10;1975 upto 1980. On-the basis of the above selection,

" 42 persons. uere prdmotedvte Class III posts by order Ne.J/P.

 531/VIII/Vol.3 ddted 18.6.1982 and 9.11.1982. If the vacancies

qptb 1980 were properly assessed, 1/3 quota for promotion from
Class IV Por the period from 1.10.1975 to 1980 would really
exceed 42. The next selection was conducted im 1984 in which

62 persons appeared and 21 were selected and appointed.

‘Thereafter, by order No.J/P,531/XII/Uol;3 dated 31.12.1986

respondents called for applications from Peons, Lascar atc.

for promotion to the post of 0ffice Clerks. The applicants .

-in-"these tuwo .cases wexexalso volunteered for the sslection.

. 4 — _ . , .
The applicant in 0A-599/89 was No.10 in the list of successful
1T to. 5 '

candidates in the written test and the applicants/in DA-645/8
were at Sl.'No.S,,14, 13, 20 and 16 :espéctively. They

abpeared Por the viva voce and have relidbly understood that
' g/ .
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they have been successful in that also. Out cf the total
numﬁer pfvzz persons called Por the viva Qaca, 6nly 10 persons
were appointed. Ouring the period from 1980 to 1987 by |
retirement, deatb and other reasons, a total number of 232
Vaca;cies arose in the Class III Clerical cadre. fha break

up figdre»of the vacancies which arose during the years is
stated in the'applicatian and.claarly detailed in Annexures-
III to IX to.both'thesavapplicat;nhs.' Gutbofbthasé‘ZSZIposts,
?7 reb?asanting 1/3 are to be filled up by promotion of ths
Class_IU' employees as ;er the.existidg ruleé.i But the
respondepts havevpromated only 21 persons ia-1984 and 10
persons;in 1987. if the\un?illadvﬁacancies for the pariqd
Prom i975 to 1980 are carried forward, the nuﬁbar df vacancies
mould:be’mﬁch more. But without pfomoting tha applicants and
other persods who uére succaessful in the sslection and viva
voce condﬁcted in 1987, the respondents called for fresh
applications fo? hgp sélectién to the post dé Bféiéa Clerks

on 2.2.1988 at Annexura-X. The applicants in OA-645/89 and

others who had participated successﬁﬂlyin the selection process

in the year 1987 and who were not promoted Piled 0AK-101/88

challenging the notification at Annexure-X. The respondents
| | | in |

in that case admitted/their counter affidavit that there had

' ' -"L/*

bean spmé mistaks in the assessment of vacancies. The appli-
cation OAK-101/88 uas‘disposad of directing the respondents
to exclude the vacancies which arose prior to 1.4.1987 from

t

the selection process initiated with Annexure-X and also to

004..0
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fill up the vacancies uhicb arose prior to 1.4.1987 from
among the successfui candidatés in thé selection hsld in

1987 by extend;ng the pansl dated33.iﬂ.1987, The applicant
in OA-599/89 and the applicants in 0A-645/89 submitted repre-
sentations claiming that they are éntitled to ﬁa promnteﬁ
towards the reassessed vacanéiés on the basis of their success
in the examination and viva voce. 'But these representations
were turned daQn by thg‘o:dar dated 22.8.1989, Rnnéxare-vlll
in bofh these casaslstéting thaﬁ puréuant~tﬁ thé»d:der in
UAK-101/88, three persons.ﬁaVé been prcmoted.and'thara'uas

no Purther vacancy, - Agg;?evéd by this, thaﬁaéplicénts have
piled thase apbiibaﬁioﬁérﬁraying.that_ﬁhe impugned orders may
be quasheq an& tﬁe résppndents be-difected to reassess the'
vacanciss Prom 1980-81 to 1986-87 falling to 33 1/3% quota
for prﬁmdtion from Class iVI:tdfClasa IIIand te éppoint the
applicanﬁé to Quch posts on ths basié of thair‘succass in the
1987 seiéctiﬁﬁ. It has been averred that the respondents

. are bound to filijghe 33 1/3% quota only by pfomoting Class

‘ % .

IV gmployaes who are successful in the Qualifying Examination

and the refusal to do so is arbitrary, unjust and unsustainabls.

4, The respondents in the reply statement filed in these

appliqatioésbhave not controverted the avafmants' .that the
applicants EaVe passed in the written test and viva voce fo?
promotion to the post of OPfice Clerks in Class III in the
SBlecﬁion'propass cbmpiatéd in‘tharyear 1987. It has been

as - only
contended tha?éftig Tribunal has in 0AK-101/88/directed that

eeSeee
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the applicants in that case should be cansidered for -
bromotioﬁvto the vacancies covered by Annexureﬁ}oaated 2.2.1988
also to fhe eXtenﬁ it ‘had included and taken into account ﬁhe
vacaﬁcies uhich arose p;ibr to 1.4.1987 andfhna& as all the
other cdnﬁentiqns_regarding the number qf'vacanﬁias vhich arose
after 1975'ha@;beén rejected, the applicants ars astOpped and
is barred by pfinciples\of rasjudicafa from ;aising all these
blaims in.éhgsa apﬁliﬁatiqns. It has been fufthar contended
that ag directed in‘fhe ofder of’this Tribunal in,GAK;101/88

tha'vacancies falling to the promotion quota hayp been reassessed

3%

. . ,
and filled up by appointing 3 more parsqnétamong thase who

o

participétedAthe selaction process in 1987 and that as there

is no further vacancy the applicants are not entitled to the

reliefs claimed. It has also bsen contended that the mere

éugcess of the applicants in the Qualifying Examination would

not clothe them with any right to be promotéd and that if their

, : smployees
claims are allowed, it would adversely affect the Class III/
including direct recruitggk and compassionate appointees and

- o
also those Class IV employess who hava\alréady responded to

the Annaxure-X notification and that therefore the application

is devoid of any merit.

"8. The applicants have filed rejoinders reiterating their

35

claim that the vacancies which arose prior to 1.4.1387 have
npt'beén properly assessed.and that the 33 1/3% quota e@armarked
for promotion of Clasé IV employses have not been fPilled up in

the manner prescribed, that the decision in OAK-101/88 doss not

.60.0
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. and '
operate as reSJudlcata in ralslng this plea[phat they are
entitled to be prnmcted to the pestsfallzng to ths prumatlon

qunta upto 1.4.1987 on the basis of their success in ths Quali-'

fying Examination.

B ' 'we have heard ehe argumente of the learned couneel

on eitﬁer eide end have also ca:efullyeperused the documants.
The respondents heVG'ceetended thet thouQﬁ(in 0AK-101/88 the
applicants“therein contended that the assessmant of vacanciee

-and
‘from 1980 onwards was not correct, [ﬁhat if correct assessment

%%éﬁaade all the appllcants in the.D A. and eeen far more.
nUmbe: a?vC1aes Iv employees shauld have been.promoted to
Class I1I posts, these eontentions were'mot-accepted-and
‘the;fribunal disposed of the application & dirscting fhat
: . _ - G '
the applicants should be considered Fo:‘promotien to the
vacancies cevered by Aneexere-A10 deted’2.2.1988 also to fﬁe
.extent'it haé:igeiudedethe’Qaeanciee'uhich arose prior to
1.4.1987. Tharefora the reseohdents d@étebd that the“eppli—
cants are eetoehed from raising the quesﬁion e?~reaesessmenﬁ
afvvacaneies.frum thenyear iQBD ohwards and that they are
barred\eQ?%grihciﬁlés;JPvreejudicata also. The legel bar of
© : .
esteepel and resjudicatavuill not arise in the case of the
epplicant in ﬁAK4599/89 because he was not a perty to DAK-101/
éa. Since oAK-1b1/aa uas’filad ehallenging the notification
.dated 2.2.1988 at Annexure-A10 and for a direction to promote

the applicants to Class III pest though it:uas-averred in the

applicaﬁien_that the assessment of vacancies from 1980 onwards

A%L%;//f— , N o : v v5f7i..
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was not correct, . there was no adjudicatian of the question
uh’etherb' hm.; many vacancies ar‘ose after 1980 and hg\.*nas;ty |
'vacancies Pell to tﬁé quota q? prombtess. As it uas:admitted

in the reply statement filed by the respondents therein that

. - BRye '
some vacancies of tha previous year mws carried forward and

incqued in the 12 vacancieé for which the impugned notifi—
caﬁian was issuéd,fthis Bgnch held that thié vas Qrong. It
is Qorthuhile ﬁo extract therrelévant ﬁortions of the judgameét
AinFOAK-1U1/88 which runs as fPollows:

".....Howaver, fPor making further selection for which
the impugned notice at Annexure-~-A10 has bsen issued,
the respondents in their additional affidavit dated
19.8.1988 have indicated that the 12 vacancies for
which the impugned notice dated 2.,2.1988 was issuad
takes into account, the shortfalls if any in respect
of previous years., If that be so, we are afraid

this is wrong. The vacancies of 1985-87 for uwhich

the applicants had appseared cannot be carried forward
for Presh selection for which the impugned notice has
been issued. They (the vacanciess of 1q85-87) have to
be filled up through the selection of 1987 im wihch
according to the respondents themselves, the applicants
have been successful but could not bs inciuded in the
panel because of their lowser seniority.

4. In the fPacts and circumstances, we allow the
application in part to the extent of directing the
respondents to exclude the vacancies which arose prior
to 1.4.1987 for the selection for which notice was
issusd at Annexure A-10 dated 2.2.1988. These
~vacancies if any which arose prior to 1.4.1987, should
bs filled up out of the successful candidates in the
selection held in 1987 by extendlng the panel dated
3o0.10. 1987 ‘at Annexure A-9." ,

The above extracted portion of the judgementvin 0OAK-101/88
‘onIQ make it clear that uhetﬁervﬁhe aaéassmant.cf vacancies
Prom 1980 onuards haé;beep propsrly doﬁe and dhethér the 33 1/3%
qdota for promotion;hai_baen cdrrectly fille& ﬁpvbybpromoting
the Class IUAemployees who have qualified in the selection
_examination ﬁaé not been diréctly and actively considered’ and

' for
decided. As the prayer in the above application uas[gattxng

M } . eeBoes
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asiée tﬁe Annexure-A10 notification andzgirection for
promotibn of the applicants as Office C;erks'in Cléss'III
that abdlication wag allowed to the limited sxtent of'exc;uding
- the vacancies uwhich arosé prior'ta 1.4.1987 ?rﬁm the sslection
contemplated by Annexufq-ﬁ10 notificétion and it vas directad‘
that the vacancies which arose prior Eo.1.4.1987 should ba
filled up 6ut.of the sqccessfql candidates in the selection
held in 1987. Though in the application'DAK-1ﬁ1/88 it has
averrgd that large number of vacanciaé were therse fa be
;eaq:parkad towards the 53.1/3%-quota for promofion as is
evident from Annexure-XI; thé Tribunal_has not considered
and decided'tﬁé_cégﬁechaésé45P tHé'ésé¢§§ment of the vacancies
which:arase from 1§80 to 1987. It was also not necessary to do
sovés Qhat uas'impugned inAthat applicéﬁion was Annexure-A10 |
ﬁotificatian. Tnarafare the decision in DAK-1G1/88 cannot
operate as-resjudicata even againéﬁ the applicants in OA-645/89
from contending that if the total number of vacancies which
arose betwaen 1980 and 1987 is assessed, tbere Pill‘be a large
number aof vacancieé sufficient toinbmqhathe applicants and
similar{i peréané who have‘beenAsuccessful in the selection
pracessf So that cantantibn of tﬁe respondents has oniy to be
rejécﬁed; It is not disputed that u.e;f. 1.10.1975, 33 1/3%
of fhe vacanéies in the posts of 0ffPice Clerks in Class III
are to bavfilled by_promotion of the successful candidates
frpm Class IV in the Qualifying Examination. Uhen a quota is

prescribed for a particular class for promotion, the respondents

01/ ‘ - . eeFece
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are phound to fill the vacanciaé.falling,uithin that quota
only by promoting-them. The applicants have ié the appications
and the Annexures-III to IX claarly'givethha stéfisticslof the
Vacéncies which arose from 1980 onwards. Going by these
statistics i£ can be seen that quite a large number of vacancies
falling within the 33 1/3% quota sarmarked for promotion of
Class IV employees have been left out wiﬁhoﬁt filling them.
wacaR& kg by promotion of'élass IV empioyees.v In the reply
.statament the respondents ﬁavé not xuug&kxka~dénied or disputed
the correctness of ttias?,a évermamts in'tha appl‘ications;and the
statements Anbexure-III to IX regarding the occﬁrrence of
vacancieé in thé cadré aflﬂffice Clerks during the period
from 1980;onéards. If the averméﬁt'regafding ﬁhe Qumber of
~ vacancies is hot tfue,rthé respondenﬁs having & possaésion
of all the records should have ra;sea a contentlon that the
S shauld have _
averment is false anquraduced evidence to show that the
vacancies as mentioned in the applicatianédid not érise during
tﬁe period,in question. Thersfore it has to be taken that the

' upto 1¢4.1987
clalm of the appllcants that 77 vacancies arose since 1980 /

a7 _—
'in.the cadre of Office Clerks in Class III has to be accepted.
Towards the vacaﬁciea uﬁich_arose'aFter 1980, Zj.pérsons were
promoted in the year 1984, 10 persons uere promoted in 1987
aﬁd 3 pe?sons.baVe-bgen subssquently promoted as per direction
.bontained in.thevordér in 0AK-1C1/88.' Thereforas, there must be

43 vacancies uhich arass aPter 1980 yet to be Pillad by

promotion of Class IV employses. The spacific avaerment in

..10...
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the applications that 42 persons promoted in the yee;r 1982
were towardé the 33 1/3% quota which-a:asé between 1.10.1975
and'1980.has not been specifically disputed in the reply sﬁate-
ment. Therefc;e it is obvious tﬁaﬁ the contention of the
respondenté tha£ the 33 1/3% quota has already baeh ekhausted
cannot be acceptéd. The cqnéantion of the respondents that the
notificvation.‘dated _31.12.1986 at Annggure-m(a) pursuant £o
which the épplicants appeared for the qﬁalifyiné test was
only.for 10 vacancies is incorréct’becauée tﬁe numbar of
vaéancies was nqt épecifiad és 10 in Annexure-R1(a). The
first paragraph'of Annaxure~91(a>'runs as follous:

"It is proposed to held a writtem test/oral test
shortly for promotion as Office Clsrks im grade Rs,958-
1500 from Class IV against 33.1/3% of vacancies. The -
exact time, date and Venue will be advised later. The
written test is proposed to be held on Feb.March/87."

So the notification was for tha purpose of making promotions
all - ' | v , .
to/ the vacancies in the cadre of 0Office Clerks falling to the

' quota of 33 1/3% Por vacancies. As we have found that there

are much more vacahcies thanv10, the contantioniof the
respondents that the applicants though Became qualified in the
test are not eligible to 6a promqtgd for Qant of vacancies hasb
to Ee rejected. fSincé thé.avefmaat thatlfha applicants have
paésedvtherwritﬁan test énd viva vocé conducfed in 1987 has

not baan'diéputed and as the cass 6? ths applicaﬁts that thers
were more number of vacancies than-to absorb all those who have
péssed the test have not béen effesctively c;ntroverted, we are
of the view that the rgsponéents are bound to promote the
applicants to the Class III post on the basis of their -~

‘.11...
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success in the Qualifying Examination. The coentention af the
respondents that thas claims of the applicants for reassessment

of the vacancies and promotion if ‘allowsd would advérssly

\

.éfPect.the direct recruitees and compassionate appointees as

also the chance of proéotion of those who have responded t;
Annéxu:a-x 6otification is no valid answar for the lesgitimate
claim of the.apblicants. When a guota is‘prascribed 95r pro-
moti;n,'tﬁe depértmenf.cannot fill that va:ancies by resorting
to direct fecruitment. - Therefore the coﬁtention that the

chances of direct recruitees would be affected adversely has

no merit, Compassionate appointment can be made only towards

the direct recruitment quota and not towards the gquota ressrved
for promotion.- Similarly, the chances of those who have

responded to the Anhexure—x ngtification also will not be

~

afPected becausse Annexure-X notification should relate ta the

vacanbies uhiph aroée'onlyvafﬁar 1.4.1987. Hence there is
absolutely no merit in any:of the contentions réised‘by the
respondents.

7. "~ In the result, the applicétions 0A-599/89 and 0A-645/89
are alloued. The impugned order dated 22.8.1989 Annexure-X in
thage appliﬁatioﬁs is éuashed'and.tﬁe respcndénté ars dirgctad
to promote the applicants to ClaSSIIII posts within a period of

tuwo monthé Prom the date of communicatiom of this order. There

iy

,“‘ 0 g RN D/l?/p | o M\.?O
( AV HARIDASAN : ( sP MUKERJI )
JUDICIAL MEMBER _ VICE CHA IRMAN

21-12-1990 -

trs



’,’77
4

AV
R E T
W S#I

SEE,

R.A. Nolﬁ/q/

CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Placed belou is a ReV1eu Petition filed by {4 l /LQP ,gy
bwmw Hamz@a Ra' /zo&q | . (Applieant/

_ReSpUndents in DA/F-A-NO. 5‘%/99 ) seeking a review of

the order dated _2/- (2.490 passed by this Tribunal in the

above noted case.

As -per Rule 17(ii) and (111), a revieu pehtlon shall
ordinarily be heard t\y the same Bench Uthh passad the Order
and unless ordered otherwise by the Bench concermed, a revieu
petition shall be dispes'ed of by circulation where the Bench
may either dismiss the petlthﬂ or direct notlce to the issuec

to the apposﬂ:e party. .

The Review petition is therefore, submitted for orders
of the Bench consisting of Hendl, Sha Sp-Hubkey ~:C
. N

f w AN Hawdd san, Bahe T -2 '

—

>

which pronounced the Order scught to be revieued.
§]5? Q1

PS to Hon'ble Muembar- T -
e ba w(x’ ) MLCWJ(’S Lee
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SpM & AUH
ORDER

This review application is by the same applicant

“in RA-15/91 Por review of the order in UA-599/89. In

RA-15/91, the review was sought of an order in O0A-645/89.

oft.” ' N _
Lheagh,the applicatiomwere disposed of by common orde
'F%r the very same reasons as stated in our order in

RA-15/91, this revieuw applicationAis also rejected. .

/;{T%Z;/‘ E Ry

( AV HARIDASAN ), > ( 5P MUKERII )« r{ s

JUDICIAL MEMBER VICE CHAIRMAN "% %
25-4-1991 -
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