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In this application filed \under section 19
of the Administrative Tribunals Act 1985, the applicant,
a Postman challenges the order of second respondent, the

Superintendent - of Post Offices, Tellicherri Division, '

denying him the very oppor{:unity of being consj_.dered for-

e

promotion as Postal Assistant on the ground that a
punishment of 'withholding of increment' is in operation
against him. He further seeks to quash the€. Rule 157

of the Post and ’I‘elegraph\ Manual, Volume-III as unconstie=

b-/ tutiovnal, null and void as being violative of Article 14
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and 16 of the Constitution of India.

2. _ Brief facts'éf the case‘are that the applicant
was appointed as Postman in the year 1980 in the Tellicherry
Division of Department of Posts. He is continuing in

’ that‘post even now. He has passed the qualifying exami-

'
t

nation prescribed for promotion to the post of Postal
Assistant on 1?-12—88. .Subsequently, he was deputed

for training brogramme for Postal Assistant  commencing

from 17~7-1989.for two months and he has successfully
compleﬁedvthe same, : The applicant submits that wvacancies
df Postal Assistants arose oﬁ 18~12-88 and anl-ll-89,

‘but the applicant was not promoted and éppointed in anylof
these vacancies in spite of his requests. He sﬁbmitted
Annexure-I1I repreéentaﬁion seeking appointment on the.
ground that he is the senior most qualified Postman to

‘be promoted. But his reppeéentaﬁion was rejected by the
respoﬁdents by Aqnexure-III order, which is under‘challenge

in this application.

3. ' The'appliqént, in this application admits that
he was imposed with a punishment of 'withhdlding of
increment' for 18vmonths without éumulative effeét.and
thaf a statutory appeal filed against the punishment

is still pending for consideration before the second
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: 3 s
respoﬁdent and hence the punishment impoéed against
him is not final.  The dpplicant further submits that
'éince'the post of ‘Postal Assistant is poﬁ a seiectioﬁ
- post and hé being the senior most incumbent,.is entitled
té be promoted in any of:the”vacanciesvéf 1988 or 1989.
There is;aléo yet andther permaneﬁt vacancy arose on -.

31-1=90 due to the retirement of Shri V.V. Velukutty.

} 4. . The respondents filed‘a.reply'statemeht to:
the Original Apélicatioh and aiéo an.édditional reply
statement to the amended Original -Application; The
respondents while admitting the fact that the applicani
haslpassed ﬁhe pfoﬁofion test on 18-12-88, submit that
the applicaht 'is‘not entitled t6 be promoted in the

vacancies as claimed by him in the vacancy arose in 1988 -

and thereafter. The'respondénts state that two vacancies

were earmarked for SC andiST -and - were subsequently

- filled up by éppointing_Shri P.K. Ramachandran.(SC)

;nd Shri K. Balachandran (3T) andisther two Vacancies'
.were filled byupfoﬁoting Smt. Annakutty whq stood first
in tﬁe rank list and Shri K.S. Gopinathan a surplus Postal
AssiStah;itill\13;7-89. The\respondents further submit
thét the.vacancy which arose'in_1-11-89 was fillea by a\v

direct recruit as four vacancies which arose prior to

1-11~-89 were filled by Departmental candidates., The

cece/
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respondents, however, admit.:that the next yacaﬁcy which
arose. on§1-12;89, should have‘been filled by the
applicgn? but he céuid not be promotéd due to the
eﬁ?argo créated by theEimposition of pénalty viz.
'withholdiné of increm§ntf for 18 months‘for the‘alleged
misconduct qommited~by the épﬁlicént and thé.said penalty
was JimpoSed‘by Ann?#ure-lv order dated 27-4-89. It is
fuicther submitted tha‘;,":in‘ éffec%{%ﬁi%menﬁ is wvalid
and in force upto-1—9-91.;.. it was current when the
prombtion”becéme dge ﬁoAthe applicant viz.von 1-12-89.
The respOndents rely:ﬂ on Rﬁle 157 of fhe Pgandﬁrvhnual
Volumé—IiI Vin supéqrt of.their above contention. The
resppndénts, furtﬁer submit»that mefevsuccessful
cémpleticanf.thé training programme does not assuré
any right for immediate promoﬁion. “waeVer, it is
aqm;tted.£hat'the applicént successfully gémpleted_ the
_traihing'cémmenced on 1?;7—1989 and:is qualified for
prgmotion to the cadre of Post%l Assistants but for the
pﬁnishment indiéated above. The reSpondents'élso submit
thqt thé'abpéal filed by Fhevapplicant before the appellate

authority against the punishment was rejected\and hence,

the punishment was current when the promotion became due

-
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to the applicant. However, the respondents do not

producé before us the order rejecting'the' appeal.

5.- We have'ﬁéard the learnéd counsel on

both éides,'“_lt is anvadmitted.fact_that the appliéant‘
has paséed the promotion test and completed the required
tréiningAfor getting pr§motion‘ to the post of Péstai
Assiééapt. It is also admittéd in the counter affidavit
‘thét‘there existed one vacancy of Posta; ASsistant on
1-12-89 and the apﬁiicant was fully-qualified'énd
eiigible £o be promoted but‘for/the currency of #he
minor penalty imposed upon him’vié. ‘withholding of
~increment' for 18 ﬁohths withoﬁt cumulative effect

with effect from 27-4-89.

6. - - Regarding the question of'currency of
punishment, it is evident that the applicant filed an

- :been b//
appeal and it was stated to have/rejected by the
respbndents.v"The assertion that the appeal was
rejected, was not rebutted by the applicant inthe rejoinder
submitted‘by the applicant in reply to the counter
affidavit, Hence, we -accépt the statment of the

respondents and-hold-that the appeal filed by the applicant

ees/
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agaipst'ﬁhe penalty was rejected and therpunishment
imposed by the Diséiplinary Authority on é4é7—89 was
confirmed and the ipenalty is in‘opefation against the

applicant.

7. R From the abové\facts the only question,
whidh‘emerggs forrconéidgration;ih this case is whether
ﬁhe reépondent i? juStiﬁiéd in-denMing‘Proﬁotion'to the
applicant on the éléa, thét during the éurfency of a
minor penalty impdsed ﬁy the compétent authority, the
delinéueﬁt,éhould not be promoted even Qh@n; the

, COmpetent.authori£y found;xxxXxxx,that the Véfficer is
suitable for prowotion inépite of the penalty. With-

holding of increment is a minor penalty whiéhlwas

imposed upon the appiicant_for the alleged misconduct.

7.v The learned ’counsellfor the applicant
»sﬁbmitted éhat the case is covered bf thé aecision of-

the Chandigarh Bench of the Centrél Administrative

Tribunal in PARVEEN KUMAR AGGARWAL V. I.C.A.R, KRISHI
BHAVAN, NEW DELHI AND OTHERS,’ (1988) 8 ATC 496. This

is not disputed by tﬁe learned counsel fo; the réspondents;

The Chandigarh:.:Bench observed in the above judgment that

Y
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"eessThere is no provision in the‘Rules which would
warrant imposition bf two penélties_at»one and the
same time. In other words, there cannot be two
concurrent penalties;.....When the promotion of a
person is withheld on theg;bund-;hat he is .alfeady
undergoing another puniéhment of a minor nature, say
“withholding of iqcrement" as in the instant case, it
will certainly émount to imposiﬁion of two penalties/
double'jeopardy..." The Bencﬁ further clarifiéd that
"If  in any case it' is intended that promotion of a
delinqueht official be withheld, it is ?ertainly
open to the éompetent/diséiplinary authority to impose
such a penalty in a given gase,.but the competent
authority cannot introduce the penalty‘ oﬁ 'withholding
of.promot;pn‘ indiregﬁly when the aeiingﬁent‘official
is already undergoing punishment of 'withholding of
incfement:i. Aparﬁ from any thing it will amount to
‘colourable exercise of 'powe; too. Hence, this rider
is struck dowﬁ as.being violative of Article 14 and 16
-of the Cpnstitution apart from being contrary_to the
letter and spirit of the provisions cqntained in the

Rulés'which contemplate imposition of only one penalty

at one time.." The Ernakulam Bench of the Tribunal,
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following the dictum laid down in the above judgment

observed in K.K. SASIDHARAN NAIR V. THE SECRETARY,

MINISTRY OF COMMUNICATIONS, NEW DELHI AND ANOTHER,
OA 501/89,as followss:

",...From the above, it is clear that the
impugned order at Annexure-II that the applicant
was ineligible for promotion during the currency
of the punishment is prima facie against the

. very instructions of the Government of India
‘dated 30th December 1976 as quoted above. The
ruling of the Chandigarh Bench of the Tribunal
has qualified those instructions by saying that
the'currency of the pénalty by itself does not
‘make the official ineligible for promotion and
‘that itself does riot make the official ineligible
for promotion and that if he is found suitable
for promotion thé promoticn cannot befpostponed
till the penalty period expires. Thus, ﬁhe\

" currency of the minor punishment of withholding

 of increment cannot debaf the apoliéant before us
from belng considered on merit for SUltablllty

for promotlon as on 30-11-83..."

8- - In the light of the above judgments, this

application deserves to be allowed. Accordingdy, we
allow the application with the direction to the'respondentsA
to promote the applicant to the  post bf Postal Assistant

— -

which is kept vacant as per the directions of this

- Tribunal issued earlier, It is also made clear that

‘the applicant is entitled to be promoted with effect

from'1-12589‘with ali consequential benefits. This
should be done within a périod of three months from the

date of receipt of copy of the judgﬁent.
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9. . In the result, the application is allowed. ..

We make no order as to costs. .

~

(N. Dharmedan) &-%'" ' (S.P. Mukerji)
Judicial Member - - -+ Vice Chairman

-

8-3-1991
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