CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

~ 0.A No. 598 OF 2013

Fr\o\c"ﬁ this the7 ® day of April, 2017.
CORAM:
"HON 'BLE Mr JUSTICE N K BALAKRISHNAN, JUDICIAL MEMBER
HON'BLE Mrs. P. GOPINATH ADMINISTRATIVE MEMBER

Baburaj Valassery, 52 years,

S/o. Ayyappan, Commercial Clerk/
-Railway Station/Pattambi/

Southern Railway, Residing at: '"ARUND', L
Near Madrassa Hall, Shornur. - - Applicants

[By Ad?ocate'Mr. T.C. Govindaswamy] , e |
Versus

1. Union of India represented by the
‘General Manager, Southern Railway,
Headquarters Office, Park Town (P.O),
Chennai - 600 003.

2. - The Chief Personnel Ofﬁéer,
’ Southern Railway, Headquarters Office,
Park Town (P.O), Chennai - 600 003.

3. “The Senior Divisional Persbnnel Ofﬁéer,‘
| Southern Railway, Palghat Division,
- Palghat - 678 002.

4. ShriB. Karthikeyan,
. ‘Assistant Personnel Officer -E,

~ Southern Railway, Palghat Division, o
- Palghat 678 002. - - Respondents

'[By Advocates Mrs. Sumathi Dandapani, Senlor
‘Mr. Thomas Mathew Nellimoottil for R-1 to 3]

| The applicatioh having been heard on 24.03.2017, the Tribunal
on Q?.:S).‘.‘.‘.‘.!.?delivered the following'

Q_RDE_&
Per: Mrs P Gomnath Admlmstratlve Member

y | - The apphcant_ who is presently working as a Commercial Clerk

in PB-2 + GP Rs. 4,200/- at Pattambi Railway Station of Southern
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Railway, Palakkad Division, is aggrieved by a sudden and unprovoked

reduction in the applicant's Pay Band and Grade Pay in the salary for the

- vmohth of June, 2013.

2. The apphcant who was 1n1t1ally appomted on 01. 01 84 and later

promoted as a Tower Wagon Drlver in the scale of pay of Rs 1200-1800

had apprOached this T_ribunal' by ﬁling 0.A. No. 897/2001 praying inter-

alia that' he isl‘e"ntitled“to be granted the scale of pay of Rs. 5000-8000

with efifeét from 01.01.1996 at par with the Goods Drivers. That OA

- was aliOwed' based on a decision of the Calcutta Bench of the CAT.

.}The. order in that O.A was challenged by the official re'sp'ondents. before

the High Court of Kerala in WP(C) No. 23362/2004. Meanwhile the’ '

order of this Tribunal was implemented and the applicant was being
granted the benefit of the‘soalle of pay of Rs. 5000-8000 with effect from
- 01.01.1996. A decision of the 'Calcutta Bench of the Tribunal having
been conﬁrmed by the High Court of Calcutta was taken up in C1V1l
| 'Appeal No. 365/2007 (Umon of Indla & Ors. v. Jagdlsh Pandey & Ors)
before the Apex Court. In the ‘_llght of the aforesald posmon, the ert
Petition (C) No. '2336_2/04 ﬁleo beforevthe High Court of Ke‘rala was
dispoSed of by judgrhent dated 16.10.2007, taking judicial notice of the
- pendency of the above Civil Appeal (SLP(C) No. 8468-8469/2005) and
notio‘irig the pendency of the afo‘resaid‘ SLP, the High Co_uft held:

~ "After hearing both sides, we feel that the parties may await the
decision ‘of the Apex Court in the above case. It is ordered that
the decision in that case will be treated as a decision in this case
also and the parties can_work out their remedies accordingly."

=T
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3. - The Calcutta ngh Court judgment was challvenged before the

Apex court in CA No. 365/07. Apex Court while dismissing the same,

made it clear:that this judgment will not affect the right of Union of

India to'pass appropriate order in relation to the pay scale applicable.to
any class of its employees including the respondents afresh and in

accordance with law". In the light of the above observations, the

|

ARailw_a‘ly'Board had considered the issue and had decided that the Tower

|

- Wagon Drivers are not enfitled;to the grant of pay scale of Rs. 5000-

8000 at par with that of Goods Drivers and that they shall continue to be

in scale Rs. 4000-6000 and‘ Rs. 4500-7000. In the light of the decision

of the Railway Board, the scale of pay of the applicant was reduced to

" Rs. 4000-6000 with effect from 01.01.1996.

4. L This T_ribunal heard the CP(C) on 29.09.2011 vide Annexure

A-5 order held :

"As a matter of fact, since there is a downward revision of pay scale
of Tower Wagon Drivers, the execution of the Railway Board order

, Vcannot but be with due n|otrce to the affected individuals and calhng

- for their objections. Agam the order of the Railway Board is a
general order and it should not be mixed with the specific order of
the Tribunal for complrlance As such, the respondents are duty
bound to first 1mplement the order of the Tribunal in its letter and
spirit. It is, however, open to them to extend the Railway Board's

~ order to the applicant in accordance with law".

5. In the light of al:,ove' -Annex_ure A-5 order the respondents
issue‘d Annexure A-6 order <eparately for 1mplementat10n of the order in

0.A No. 890/2003. Pursuanit to Annexure A-6, CP(C) No. 45/2011 was
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' cloSed}I Thef‘4th- respendent Assi,svtant Personnell Officer issued Annexure
A-7 show caﬁee thice ‘dated' 24..10.2011_. Annexure A-:7 issued by

| »Assistan-t Personnel Officer s'tated,‘ after narrating the facts and referring
~ to the Railway Board order dated 15.11.2010 that -

"In PGT Division Tower Wagon Driver is operated in the grade of
Rs. 4000-6000 (pre-revised scale)/in PB1 Rs. 5200-20200 + GP
~ Rs. 2400 (revised pay scale) only and having volunteered for the

~said post in scale of Rs. 4000-6000 on your own volition, it is
proposed to revise the pay scale of TWD from Rs. 5000-8000 to
‘Rs. 4000-6000 from 01.01.1996 as you are entitled for the scale of

pay only in Rs. 4000-6000, in view of the said decision of Rallway
~Board.

- You are hereby given an opportunity to show cause as to why your
pay scale should not be revised from Rs. 5000-8000 to Rs. 4000-
6000 from 01.01.1996 as TWD since you are entitled for the scale

- of pay only in Rs. 4000-6000, in terms of Railway Board's letter
~ No. PC- V/2000/CC/16/Pt dated 15.11 2010 "

6. -No ﬁnal orders were .passed revising the applicant's pay scale.
The appl'ieaht also submitted a notice expressing his desire to voluntarily
| retire from service w'i_th', effeet'frofn 15.08.2013. The vapplicant alse

submits that he was medically decategorised and granted_ an altemative'-

o appomtment as a Commermal Clerk in PB-2 + GP Rs 4200/— and has

been contlnulng in that grade It is, Wh11e so, the apphcant has come
across Annexure A-1 reducing the'applicant’s Pay Band and Grade Pay

and also the basic pay in the‘banvd pay.

7. ~ The Applicant argues on the arbitrariness of Annexure A-1, in
..so far as 1t reduces the applicants | Band Pay/Pay Band/Grade Pay,
| '.withoutv'pas'sing any orders in that regard. The applicant submits that

“Annexure A-7 proposal understeod:to be the foundation of the reduction
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~ in the app-iicant's Band Pay/Pay Band/Grade Pay is without jurisdiction

in so far as the same has been issued by the 4® respondent.

8. - The applicant argue‘s}that‘the Apex"Court in Annexore A-12
whiie .disinissirig the ert Petition categorically stated that, “for tiie
reasons aforestated, we find no legal infirmity in the judgments of the
“Tribunal and 'the Higil ,C_ourt»” and 'henceithe judgments of the ‘vHigh
~Court and the learned "'l,‘riblinali._stood confirmed. The Apex Court was
also pleased to make a oiiiter, “:while dismissing this app_eal we make it
clear.that' this judgmeﬁt ‘Will riot' affect the right of the Union of India to
_pasa. an appropriate order inv relatiorl'to the pay scale applicable to any
elass of its Iemployees including the respondents afresh and in
1 iac»co’rdance- with law. We do hope that if such an order "is passed, it will
" be upon proper 'application.of A-mind‘ and after taking into consideration
the appropriate material and/or dat‘a”.‘_ Th.‘e above observations; argues
applicant, ‘would make 1t clear that the SLP filed by the departmental

| authorities_ stood_ dis.mi'ss_ed‘i afﬁrirring the judgment of the learned -
.. Tr_ibunall and that of the Hon'ble- High Court. Of course, the liberty iNas
| given but tiiat liberty given was only to pass orders afresh and it means it
can have orily _prospecti\'}e appiieation and not retrospeotive application.

iTherefore, '_the resporidents iri,‘thi'e” appl'icant's case_ have rio .liberty

_ Whatsoever to' upset tlie decision of this Tribunal in O.A No. 897/2001
~ read vi'itiithe decision of ithe_ Apex Court in Annexure A-12. Annexure

'A-7,and consetjuently'reductiOn of the applicant's pay by an action as
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evidenced in Annexure A-1 argues applicant was without authority of

law.

9.1 o | .The'"applicant would argue that the 4" respondent is thé lowest
| authority in the hierarchy, a G;fOup".fB' officer, having no power in the
inatter of ﬁXation of pay of the applicaht. The said 'auf:ho_rity has no
deciéion making power at all .either to grant any benefit to fhe applicant |
or to take away thé same. A reédiﬁg- of,'Arinexure A-7 would_shoW that

the _prcjposal fér downward reviéiori of thé applicant's pay had vac;c:ﬁally"
-~ arisen from thev 4 respondent:. The actioh of :the respondents in reducing

the applicant's .p.'ay arbitrarily is a colourable exercise of power.

10, It is also ‘,'subr.nittéd that the Tower Wagon Drivers of
Tri\}andrum; Chennai Divisions etc. and even Palakkad Division are
R ‘beirig gran_ted PBI +GP Rs. 2800/— (Rs. 4500-7000) with effect from
| :01,-.01.1'9.96 though they did not make any claim for parity with _Goéds |

.'Drivers as was done in -thé.appliéant's case. Reduction of the applicant's

pay, therefore, to the still lower grade‘pay of Rs. 2400/~ is contested by

| . tvhevvappllicant.

11. Respondents in their'reply statement submit that the applicant
| Wés initially enrolled as Khalasi on Southern RailWéy. - He AvAvas
| _ subsequently promoted as Tower Wagon Driver (in short TWD) an ex-

: cadre.v'p_ost, with pay scale of Rs. l}.'320-204,0-(IV‘h CPC scale) vide order |
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dated 05i.0i3.1i9_91. On nOticing, that grant of "pay scale Rs. 1320-2040 to
the TWDs W_ere erroneous ivnstlead of Rs 950-1500 (RPS), appropriate
- remedial measures were takenvto' riec'tifyl'the same and the applicant's pay
was reduc_ed to scale of pay,Rs'. 950-1500 (RPS)i This downward |
revision \ifas challenged be similar other TWDs by filing O.A No |
1410/ 1991 before this Tribunal which was disposed of with the drrection |
R that the appllcants to make representation to the 4™ respondent and the

';4, | respondent shall con31de‘r ~and dispose off the r‘ep,re_sent_ati‘dn.. In
complianCe o'f the said order, the respondents considered '..the'
representation of the applicants in the said O.A and they were | grante_d
the sca1e Of pay. of Rs. 1A200-Al‘800 (RPS) In the year 1991-'the Railwa}i
h Board issued orders dated 10.04.1991 by Wthh TWDs were classified as
N Runnlng Staff prospectlvely and they shall also be paid Running

| Allow_ance at the rates appllc_able for Goods Driver . This according to
respondent ’means that-'though: the TWDs. were became eligible 'for.
- Runnlng Allowance at the rates appl1cable for Goods Drrvers category,
they shall continue in the scale of pay Rs 1200-2040 and shall not be

eligible for the scale of pay attached to the post of Goods Drrvers

“ 12. ‘A’sthe_v post of TWD rifas operated as an ex-cadre post, it was
_proposed to revert backvthe apolicant to his substantive post in the year

1993, against which th‘e‘ applicant and others ﬁled O.A'.No. 898/1993 and
| 156/ l994'before this '”l_lribunal.v These were disposed of with_.a direction

to the General Manager, Southern Railway to decide the matter afresh,
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| who after'consideringthe.matter stood by the original stand taken by the
respondents. This was challenged by filing another O.A 'No. 591/1995,

whi‘chvv was allowed vide order dated 06.02.1997, 'hollding that the |

applicants and others shall be treated asv regularly promoted as _ToWer |
Wagon Driver.s." Accordi‘ngly,i_in compliance of the s‘aid order, orders
were issued treating the TWDs as cadre post in scale Rs 1200-1800 with

effect from 01.05.1993.

13. Subsequently, an an outcome of impiementation of the Vth
“' | ,CP_(.?tiri vRailways with effect from 01 .01.1996, the TWDs were placedin
pa}i' scale Rs 40_00.-'6000 | (RSR(‘)).., Tne applicant submitted a
.representation 'claiming pay scaie of Rs 5000-8000 (RSRP) or at least

© Rs. 4500- -7000 (RSRP) (Vth CPC scale) at par with the TWDs of Madras

~ Division. He subsequently filed OA No. 428/2001 allegmg non-

idisposal of his above representation. The said 0.A Was disposed of with
a dir’ection to the General Manager to consider the representation, and |
_- issue appropriate orders In compllance thereof, hlS representation Was
| disposed of rejecting hlS claim either for scale of pay of Rs. 5000-8000
or Rs. 45_00_—7000 (RSRP). The ’applicant thereafter filed O.A No'.
897/2(.).01 before this Tribunal for a direction ‘holding that he is ventitled
for.s'_cale' of pay of Rs. 500.0-8000 or at least Rs. 4500-7000 (RSRP) with
effect from 01.01.1996. The said Q.A was allowed b'y'this Tribunal‘ vide.
v‘ vorder dated 1'9.12.2003_, duly relying on the orders of Calcutta Beneh of

this Tribunal in OA No._ 321/2001 {J vagadi»sh, Pandey & Ors. V. UQI) and
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- in0.A No. 1059/2001 (Nalini Adak & Ors v. UOI).

14. In the wake of a oOntempt proceedings initiated by »the
apnlicant all'eging non-compliance of this Tribunal's order in above O.A
R dated '19.1'2.2003 in OA No. 897/2001, anplicant was granted pay scale
of Rs. 5'000-8000 (RSRP), With effect from 01;61.1'996 tzv_ith all
| -consequentiali benefits as per' Memorandum dated 18.'03.2004 and by
order dated 04. 05 2004 Wthh was made prov131onal subject to outcome

of appeal that was being ﬁled before ngh Court of Kerala

| 15."_ The respondents filed WP(C) No. 23362/2004 before ngh -
Court of Kerala agamst the Tr1bunal's order dated 19.12. 2003 in O. A
No. ]89_7/2001,' and the High Court of Kerala vide judgment dated
- 10.07.2007 had disposed of the above WP(C) holding that:
,"Wé fee_l t_he parties_ may a_Wait the decision of the Apex Court
in the above case. It is ordered that the decision in that case
will be treated as a decision in this case also and the parties can
work out their remedies accordingly."
16.>»‘ ~The applicant has not challenged the above judgment before'
the higher‘_ forum and accepted as such. Therefore, the applicant is
Vestop;")e_d' to challenge the Annexure A-7 notice and the -doanard |
relvision:o.f. pay in Annexure A-1 salary slip since the grant of pay scale
of Rs S'OOOY-SOOO was,extended tohlm .provisionally as per the orders of
this Tnbunal dated 19.12. 2003 1 in O.A No. 897/2001 and the ngh Court

has already held that the partres can work out thelr remedies based on the -

de01s1on of the Apex Court in as much as the downward revision was
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| | .only._a .cons_equential irnplementat_ion of the orders of the Apex Court.
Theisupre.me 'Court vide Annexure A-12 while dismissing 'the'SLP (C).
 No. 8468-8469/2005 (CA No. 365/2007), which was referred to in the
: High Cou_rt's above jud‘gment,'.by order dated__08.07.2010, inter alia rnade
it clear that | |
. ‘the judgment will not affeotvthe right of the Union of India

to pass appropriate order in relation to the pay scale applicable

to any class of its employees including the respondents afresh

and in accordance with law... -

Thus the Tribunal's order.was not final, as in the challenge before the
| H1gh Court the High Court had ordered that the parties should await the.
~ order of the Apex Court and the dec1s1on of the Apex Court w1ll be
_, ,tr_eated as decision in the case before the High Court.

17. Keeping the above in‘View. the Railway Board have considered

the. issue'-regarding grant of pay parity of Tower Wagon Drivers with

Goods Driyers and had ‘decid‘ed that the Tower Wagon Drivers are not
. entitled for gr_ant of pay scale Rs. 5000-8000 (RSRP) on par with Goods
| Drivers*and‘t_hey shall continue to be in pay scale Rs. 4000-‘6000 (RSRP)

and Rs. 4500-7000 (RSRP) vide Annexure A-13.

18. = Respondents argue that the applicant had filed another O.A No.
| 890/2(.)0.3 before this Tribunal ch‘allenging the order of imposition of
| penalty pursuant to a disciplinary proceedings initiated against him,

: which"was allowed by this lribunal Vide order dated 07.06.2006, |

| holding thatv "the applicant is entitled to his pay and allowances in the

scale of pay of vRs. 5000,—8000'wit:hout 'any'truncation as if no penalty
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- pro'ceedings Were initiated against the applicant i.e. his pay 'vrould
remain Rs 63 50/— as of June 2004 and subsequent 1ncrements should be
added as per rules The respondents filed WP(c) No 2601 1/2006 and' '
the ngh Court of Kerala has dlsmlssed the same v1de Judgment dated

16.02.2010.

l19. | While process were go.ing on for implementation of RailWay
Board's instructions d_ated 15.11.2010 at Annexure A-13, thevapplicant
‘ﬁled CP(C) No. 45/2011 in O.A No. 890/2003 against the respondents v'
alleg-ing non-compliance of order dated 07.06.2006 in O. A Nov

| 890/2003 When the CP(C) came up. for hearmg, this Tr1bunal had:
) d1rected the respondents to ﬁle an afﬁdavrt stating whether or not the
‘order of the.Trrbunal in O.A No.‘ 890/2003 have been com_phed_»wr_th by
th‘e.reSpondents. The reSponde_nts vide memorandum date_d 30.05.2011
“while .restor.,ing the pa‘y» of the applicant as directed by this Tribunal vide
order dated 07.06.2006 »in' 0.A No. 890/2003 has also given effect to the |
| Railway Board's decis‘_ion. to grant scale of pay of Rs. 4000-600()- to the
TWDs in.terrns of Board's letter dated '15._11.2010 reVising his pay
. doWnW_ard'and an _afﬁdavit Wasﬁled on 31.05.2011 vexplaining'the _full-v
facts leadlng to the revision. This Tr1bunal after verification of the
wrecords by order dated 20.09. 2011 1n the above CP(C) was pleased to

hold that:

"Counsel for the applicant is right when he subm1ts that the two
- orders (order of this Tribunal as well as the administrative order
 passed vide Annexure A-4) are to dealt with 1ndependent of each
other. As a matter of fact since there is a downward revision of pay
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scale of Tower Wagon Drivers, the execution of the order of the
Railway Board cannot but with due notice to the affected
individuals and calling for their objections. Again, the order of the
'Railway Board is a general order and it should not be mixed with
the specific order of the Tribunal for compliance. As such the

- respondents are duty bound to first implement the order of the
Tribunal in its letter and spirit. If is however, open to them to
extend the Railway Board's order to the applicant in accordance
with law...."

20 | Acc}ordingly‘,» in,compliance of the said order,_ the applicant's
B pay' 'was »reﬁxed in pay sc'ale Rs. 5000-8000 vide memorandum' dated
| 18.10.2'011, nullifying the penalty imposed upon the applicant and the
fesuitant arrears of pay ahd allowanee amounting to Rs. 1 ,24 763/- for
the perlod from 01. 03 2004 to 31 10 2011 was paid to the apphcant

R through the salary of Apr1l 2012

21. The .applicant .V\_‘zas issued‘. with Annexure A-7 a _}s.how‘ cause
notice dated 24.10.2011 for revision of his pay from Rs. 5000-8000 to
| Rs."4000-6000,. in tefmé'_of Railway Board's letter dated .1.5.11.2010: :
| keeping in Vieut' the dit‘eetion of this Tribunal ih CP(C) 45/2011 as stated
| hervei'“n. above, .under the signature' o.f "Assistant Personhel Officer (E) for
»S_e'nio.r‘ .Divisio_nal Pereohnel Ofﬁcer;. Southern Rai_lway, Palgha »."
Respondent' .argues_ that the applieaht ihstead _.of replying to‘ the show
cause queStioned the authority of the officer who has signed the show
- cause dated 24. 10 2011 knowmg fully well that the memorandum dated
18. 10 2011 (Annexure A 6) restorlng the pay of the apphcant pursuantj
| , vito thlS fTrlbunal's order dated 20.09.2011 was also signed by the same .

| authofity. | It is submitted that sihce the memorandum dated 18.10.2011
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- was heneﬁcial to the applicant he did not raise any such icontention and
" raised the contention when the show cause dated 24.10.2011 was to h1s
‘disadvantage Applicant challenges the authority of the ofﬁcer who had
srgned on ‘behalf of the Senior_ D_1V1Sional Personnel Officer, P‘alghat»who
isin charge of the perSOnnel“mat'ters_ of employees working..in 'Palghat |

~ Division of Southern Railway.

22, | Even though, the applicant was given ~ample  time and
| opportunity to reply to t_he. show cause dated 24.10.201 1, no response
was forthcomlng The letter dated 14.11.2011 was disposed of by |
| ~ Annexure MA 2 letter dated 12.06.2013 by the Senlor Divisional
Personnel Ofﬁcer be1ng the officer in 'charge of the serv1ce/personnel

-matters in the Division and thereafter, the ‘downward revision of pay in
', _reSpect of the applicant was given e_ffect‘ to in the month of June 2013
v:_against which the present O.‘A_has be_en ﬁled. Hence, the show cause

notice was considered and disposed by the appropriate authority.

23.  The issue of grant of scale of pay to the TWDs had been taken
| up'to the 'Supreme Court and the Court while dismissing the SLP vide
- order dated 08 07.2010 (in CA No 365/2007 UOI v. Jagd1sh Pandey &
Ors) has 1nter alia clarified that |
"the Judgment will not affect the right of Union of India to pass an
appropriate order in relation to the pay scales applicable to any
class of its employees including the respondents afresh and in

accordance with law."

Keeping in view of the observation of the Apex Court, the Railway
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Board- after a detailed '_comparis_on of the nature of duties of Goods
Drivers an‘d that of ToWer Wagon Drivers by Annexure A-13 order
| - dated 1-5.1 _1.2,0'1»0 decided that the TWDs are not entitled for grant‘o'f pay

j scale of Rs. 5000-8000 at par with'that of Goo.ds Drivers and they -shall
'contlnue to be in the scales of Rs 4000 6000 and Rs 4500 7000 As
‘held in a catena of cases, the matter as decided by the High Court and
Apex Court has now attalned ﬁnallty, and cannot be re- agltated as it is

~ hit by reSJudlcata

24. "_- In Palghat Diuision, the pvost_ of Tower Wagon Driver was
 available in s’eale of Rs. 4000-6000 and there was no justification for
upgrading the post in conSonanee with nature of work performed
| Apphcant was glven the pay scale of Rs. 5000-8000 as per the Trlbunal'
|  directions ‘only.. Accordlngly, in consideration of the reply dated
14.11.201 1, the‘ Senior DlVlSlonal Personnel Officer belng the in-charge
. of the serVice matters of the'» Division, had taken the decision to
. '1mplement the Rallway Board's letter dated 15.11 2010 in respect of the -
apphcant The apphcant's contention that the downward revision of pay
is sudden‘ and unprovoked are wlthout basis. The rev151on was visited as
a consequence of High Court and Apex Court orders.
WP(C) No. 23362/2004 filed before the High Court of Kerala in
‘applllicant's. case had been disposed by judgment‘ ,date.dv 10.0}7,20»07
hold1ng that | v‘

"We feel the ‘parties may await the decision of the Apex Court in the
‘above case. It is ordered that the decision in that case will be treated
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as a decision in this case also and the parties can work out their
" remedies accordingly." ' '

‘The Supreme Court while dismissing the C.A No. 365/2007 filed by
UOI v. Jagdish Pandey & _Ors; vide order dated 08.07.2010 had inter alia

| | statcd‘vth_at the said ju’dg‘ment. shal_'l not affect the right of the Union of

India to pass an appropriate order in relation to the pay scales applicable

“to :vany. class of its employees i’ncluding the respondents afriesh and in
L ‘ac'vc_ordé'nce, with law. Such an acﬁon taken as per judgment of the Apex

Court cannot be now interfered "'with.

- 25, Th'e rcSpondents in the first instance compliéd with Tribunal's

order in‘-O-.Av No. 890/2003 dated 07.06.2009 by restoring the pay of the

- applicant as if no penalty has been imposed by Annexure A-6 order
, Vdat‘ed 1_8.110.2011. Subsequently applicant was issued Annexure A-7

~ show cause dated 24.10.2011 proposing a downward revision in terms of

Railway Board's order dated 15.1 1.2‘0‘10._' ‘R“espondents argue that there
has been no.vidlation any Tr‘ibuhal' / Court order by the respondent. The
decisioh taken in applicant's case was as directed by the High Court and

the drders of .the ApexvvCourt.

- 26. 'Respo_ndent argues that the Senior Divisional Personnel Officer

_is in charge of the service/personnel matters of employees working in the

Palghat Division and the .decis‘ion_ relating to the service matters are
taken .by' him but communicated under the signature of AsSistant

Personnel Officers working under the Senior Divisional ‘Personnel
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- Officer for and on behalf of the Senior Divisional Personnel Officer.

27. Th‘e applicant was found rnediCally unfit for the post of ToW‘erf
vWagon Drrver with effect from 29.03.2006 and was declared medlcally
fit f for the lower classification of posts in Cee one with glasses He was
charged against a supernumerary post till such time as-he was absorbed
in aisUitable;alternative employment. The applicant was found .snitab_le |
for absorption in an- alternative_ post of Commercial Clerk and on
suceessful” 'c‘ompletion of the training, he has been | absorbed ‘a_s |
| Commercial Clerk. The respondent argues that the applicant has already
been pa1d the arrears due to h1m eonsequent to the quashmg of penalty

'adV1ce as per thls Trlbunal’s order of 07 06.2006 in O. A No. 890/2003.

28. | Respondent makes _a' reference to the ob_servation of the
Suprerne Court in C.A No. 5899 of 2012 filed by Shri Chandi Prasad
U»niyal & Others v State of Uttarakhand & Others in para 16 and 17
as vvfollovws:' |

. "16. We are concerned with the excess payment of public money
- which is often described as "tax prayers money" which belongs
" neither to the officers who have effected overpayment nor that of
the recipients. We fail to see why the concept of fraud or
‘misrepresentation is being brought in such situations.  Question to
~ be asked is whether excess money has been paid or not may be due
~ to a bonafide mistake. Possibly, effecting excess payment of public
“money by Government officers, may be due to varigus reasons like
~ negligence, carelessness, collusion, favouritism etc., because money
in such situation does not belong to the prayer or the payee.
Situations may also arise where both the prayer and the payee are at
~fault, then the mistake is mutual. Payments are being effected in
- many situations without any authority of law and payments have
been received by the recipients also without any authority of law.
~ Any amount paid/received without authority of law can always be
recovered bamng few exceptions of extreme hardships but not as a
‘matter of right, in such situations law implies an obligation on the
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payee to repay the money, otherwise it would amount to unjust
enrichment. : .
17. We are, therefore of the considered view that except few
~ instances pointed out in Syed Abdul Quadir case (supra) and in Col.
B.J. Akkara (Retd.), the excess payment made due to
wrong/irregular pay fixation can always be recovered."

- To substantiate the recovery ordered.
29. The Apex Court in State of Punjab v Rafiq Masih (2015). 4
SCC 334 had cited categorics of persons from whom recovery of excess
paymént cannot be made. The Apex Court directions have been
circulated'by Department of Personnel O.M. No. F.No‘.__ 18/03/2015;Estt. |
- (Pay-1) dated 02.03.2016. Respondent will examine whether applicant
comes under any of the categories in para 12 of the above judgment and
take é decision as to whether recovery is to be effecfed or not. But it is
made clear that if the applicant had given any undertaking then Clause
(i1) of thev categories of the case where recovery is prdhibited
(enumerated in Rafiq Masih) will have no application in the light of the
suBsequent decision of the Hon'ble Supreme Court in High Court of
Punjab and Hériyana’v. Jagdev Singh (2016) 3 SLJ 88.
30. | To the extent of the‘pr(‘)hibit_ion against recovery of exce'ssv
payment in the light of the judgment in Raﬁq Masih's case modified /
clarjﬁe.dv' b_y' the judgment in Jagdev Singh’s case supra 1n all othér |
respects the O.A stands dismissed. No order as to costs.

| (Dafed, this the 7 April, 2017.) |

(MrQINATH)
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