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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL _
" ERNAKULAM BENCH

0. A. No. :
w597 199 1

DATE OF DECISION_O2-(1-41)

Philip Oommen

Applicant (s)

‘Mr. M. R. Rajendran Nair

Advocate for the Applicant (s)

Versus
The ¢hief General Manager,
i C 7 Pegpondent (s)
*rivandrum and another

, tty NWair, ACGS@dvocate for the Respondent (s)

CORAM : : -

The Hon'ble Mr. S. P. MUKERJI, VICE CHAIRMAN

The Hon'ble Mr. N, DHARMADAN, JUDICIAL MEMBER

rwN o

Whether Reporters of local papers may be allowed to see the Judgement? ;
To be referred to the Reporter or not? Aa

Whether their Lordships wish to see the fair copy of the Judgement? R
To be circulated to all Benches of the Tribunal? o

JUDGEMENT

MR. N. DHARMADAN, JUDICIAL MEMBER

The prayers in this application filed under section
19 of the Administrative Tribunals® Act, 1985 read; as

follows:

"{) To declare that applicant continues in service
s a Gowvernment serwvant,JTO and to direct the
respondents to allow the applicant to join duty
by giving him a suitable posting.

i1i) Grant such other reliefs as may be prayed for
and the Tribunal may deem fit to grant and

1ii) Crant the cost of this Original Application.®
2.  The applicant while working as Instructor, RTTC,
‘Trivandrum as per office memo datéd]13.11.1979,,proceeded

.,}.‘

on medical leave in the year 1981. 'Théreaﬁter, he did not
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join duty after the expiry of the leave. According to the
applic;nt "due to reason beyond his control® he could nof
join dutf. He was sending 1e§ye applications regularly but-
did not get any communication.regarding‘the sanction of the
leave, During 1985-86 he received inﬁimation regarding
charge memO'and ceréain proceedingé of énquiry for ﬁhe
.alleged miscpﬁduct of unauthorised abseﬁbe.. The'applicant
did not defend the case buévhe hés not recéived any final
‘orders éo far," Hence the applicant cantended thai»he is
”continuing in %:? service and no~ordef.has'5een sérﬁed'on
‘him either imposiné.any-punighmeﬁt-or terminatihg his |
service, He submitted Annexure-II letter datéd 18.10.1990
seeking permiésion to rejoin duty in t?? service, Since no
reply was :écéived, he has_filed‘this applicétion wiih the
aforééaid prayers.
»3.' ,'Respondents have filed a statement and a reply
I . :
contending that tﬁe appiicant was eligible for leave upto
28;1.1982 and he unauthérisédiy absented himsel? from duty
from.28.1.1982; ‘A charge xi#x;.was framed against him for

o

'his unauthorised absence from duty and it was communicated

[y

to him on 27.10.+,1983. But he did not sentl any reply nor did
: v . [ :

he defend}j the disciplinary proceedings initiated under

o - - further % .
Rule 14 of the CCS (CCA) Rules .1965. All/g .z communications

v I
, issued to him in connection with the discipiinary enquiry

were received back with the endorsement waddréssee is in

- . " o ! _ |
Kuwait" and addressee's wife told that he was not available

!

oo ’ i



at station and his whereabouts not known." Finally, the
applicant was removed from service w.e.f. 13.5.85. In fact’
the applicant abanéoned his job and went to Kuwait for
aiternaﬁéfjob. Therefore the order passed against him in
1985 became final. The present attempt of the applicant
is to get the sérvide benefits under the‘guise that he is
'ignorant of the proceedings taken against him for his
'unauthorised absence from 1982. The leave éppiicationz
submitted bythe applicant’for leave from 26.12.80 to |
27.1.1982 were duly sanctioned but the further leave
applications for leave ﬁpto 18.3,84 could not be recommended
for sanction for want of leave and shortage of JEs in RTTC,
In fact the appliqant Qas directed to be prESeht for medical
examination when he had applied fofrleave conﬁinuously after
28.1g1982)on'medica1 grounds. The said letter was sent to
him in his 1aét Known address»as per the offiéial records.
It was returned with the remarks " addressee left. ihereabouts
npt known.' Tﬁe District Medical Office; to whom communication
was sent has reported that the applicagt did not appear for
medical exam%natipn. Thus the applicant had been absenting
himself unauthorisedly without getting sanction of Eﬁf‘leave
“ from the éompetent authority w.e.f. 28.1.82. The applicant
:acknowledged the charge memo on 1.12.,1984, ancefhisvﬁ-h;:
submissioh that during 1985-86 ﬁe receivéd intimation regarding
charge memo and certain proceedings of enquify for the

‘alleged misconduct of unauthorised absence is a false



statement, Ext. R-1 is the punishment order which has been
served on the applicant along with the statement dated

13.5.91 filed in this case,

4. We have heard arguments and perused the records. This
is a case in which the applicant admittedly absented from

duty from 28.1.1982. According to the applicant, after the
expiry of tﬁg’ leavg)due éo the reasons beyond his controi
he could not join duty. He has not inen what exactly is
the reaSon and %g which pe;iod he was prevented from joiﬁing
duty dn éccount of reasgnsbeyond his control. It is
unbelievab&éathaf from 28.1.1982 till the sgbmission of
Anﬁexure-II letter d;ted 18.10.90 the appli;ant Qas
ph?;icaliy prevented from»either‘anqniring'whether the
appiicationsfor teave submitteé by him have been sanctioned
by the competent authority or from réportlng to the offlce‘
o 4  [or to get further directioné from competent authmdty
~on the expiry of the leave to join dutxé He has no case
that he is bedg:idden &ué to physical incapacity;f‘“
‘ddring the‘wholé period from 19§2ft¢'1990 and thereby
it was impossible for him to report for duty. On £he other
materials and evidence to &°
‘hand the respondents ‘have given sufficient /i??w, that the
applicant was not available in India. The'xx§§gﬁfremarks of
the Postal authorities in the communicatioh sent to the
applicant indicate thaﬁ the applic%ﬁt was in anaiﬁ and that
the applicant's wife informed that he was not available ih”Inéia
during that time in statién. Under these cifcumstances,

it is to be presumed that the applicant was out of India

without leaving his correct address so as to enable the
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the respondents te take steps for intimating all notices
'and_comhunications in connection with the disciplinary
actien initiated against him.. It_is sﬁaﬁed in the reply
statement.and in the Annexure<-1 punishment order that,the
applicant'ha%:received thelméﬁgifof”f-charges oh 1.12.83
‘but he did not submit any reply nor did he contest»a the
matte;-‘ It isvobligatory on the part-of the applicant
to submit his ohjection'te the:uemOfochharges if the _. “
chargee are faise end uneustainable. The failure on his
 part te objectftq‘the charges after the':eceipt of the
same ehowé ﬁhat the ailééatiOns conﬁained in the charges
are admitted by the applicant. HE has>no case before us that
the charges are false, . : .
5. .It is also to be noted that the applicant has not
taken any action against the‘pun;shment order Annexure R-1
which has been.con@uniceted to'the applicant throgh his
eounsel witb a copy of the fepl§‘of the respondents dated
13,5.91 mxxzfxxx; fiiédhbefore this Tribunal. The
applicant has also not filed any re;oxnder denying the
._statementSin theXBXXXxyétatement of the respondents and dl/M/J
the reply filed in thislcase. N
6.  The facts and circumstances of this case clearly
Ty . ) - . o o |
indicateg that the applicant was_not geally interested in
continuing his engagement.undervthe respondents presumebly
because he-get better engagement in Kuwait as contended by

the respondentsvih the reply statement. The very fact that

the applicant did not care to enquire as to whether his
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Qeave4applications submitted after 28.1.82 till 18.3.84
were duly saﬁctioned byvthe competent éuthority and that
he did not furnish his correct address duriﬁg the périod
when he was out of India, also reinforce our.conclusion
‘that the applicant is.a deféulter. He wasgnot keen in
contesting the memo of charges whén the same was received
by him on 11.12.1983. This shows that the applicant
was not really interested in continuing in service under
the respondenﬁs; HEnce; under these circumstances it
can be presumed that the applicant has ébandoned fhe
job'because‘the circumstanc¢$ of the case ind;cate that
tﬁe applicant was n&t yery‘serious in continuing in
sérvice.v In'spite §f the fact tﬁat the appliéant was
notified firsﬁ time directing him to‘appear before
‘a Medical Officer for examination and second time
calling upon him to shoﬁ'éause.againstlghe éharges or
file his objéctioh,vhe refrained from either appeafing
before-thé Medical Officgr foi examinatipn or contesting
the charges or even attempting to join duty iﬁ 1983.
Apart from all these facts, the appliéant has no
explanation tc offer before us for His long absence.
Hence, his Cage that he was preVEniéd from joining duty
after the expiry of t%? leave for?:easons béyond his
control is/;alse case and cannot be accepted. Hdving
regard tbxthé‘féct§éandiéiréﬁmétances of the case, his

termination is legal and wvalid,



7e .Under these circumstances, we see no merit in the
application and all the contentions of the applicant
are liable to be rejected. We do so.

‘ . B b~ ‘
8. Theaapplication'is therefore, is to be rejected,
Accordingly, we dismiss the application.

- 9 There will be no oraer as to costs.,

L\M "‘ ‘?L M-c’“ '
(N. DHARMADAN) L0 - (S« P. MUKERJI)
JUDI CIAL MEMBER VICE CHAIRMAN
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