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JUDGEMENT

(Mr.A.V.Haridasan, Judicial Member)

i

Iﬁ this applicatioé filed under Section 19 of the
_Administrative Tribunals.Act, the applicant, ann Ex-=serviceman

i o in TelebommUnicatioqs department, prays that‘the Memo dated
2.8.89, Annexure—ﬁ1'of1the Chief Géneral Manager, Ketala Telecom.
Circle,. Trivandrum cancelliﬁg the pay fixation order dated
10.6.85:andirefixing his iniﬁial pay w.e.f. 17.6.1983 at

’ Rs.196/- in_tﬁe-scale of Rs.196-232, and the order dated
18.9.1989, Annexure-A2 of the Supepiﬁtendént,»tentral

';Teiegraph DFfice,‘Trivéndrum, dira¢tiﬁg the appiicant to
remit a sum of Rs;9,327/4 within 7 days from the date of

receipt of the letter may'be quashed. The facts of the
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case as mentioned in the application can be briefly stated

as follous,

2.  The applicant served in the Army for 18 years from
7.5.1964 to 31.5.1982, and was discharged on 1.6.1982 when

he was only 40 years of age. At the time of retirement

" he vas drawing a pay af Rs.255/- as a Craftman in EME Unit

in the scale of pay of Rs,200-5-260. He was granted a

basic.pénsion af Rs.156/f'u.a.f;51.6.1982 and inéluding the
pension equivalent of OGRG Rs.21.60,‘ his total pension
amounted to R§.177;60/-'per mdnth;; He was reemployed in

the Teléccmmunications Department‘u.e.F; 17.6.1983 as a
Telegrapﬁmanf"in.ﬁhe:péy'scaié of Rs.196-2325 He was
confirmed in tﬁe Group ‘D' cadre uw.e.f. 1.3.1965. Being

an Ex-Serviceman.reemployed priér to 1.7.1986 in the Central

Government'Départment befbre'aﬁtaining the age of 55 years,

the applicant is governed by the Government of India, Ministry

of Finance Office Mema randur No,8(3é)Eé£.III/57'dt,éS.i1;19$6
and OM No.2(1)83/D(Ci;—i) dated 8th Féﬁruary, 1983, in regard: -
to the mode of fixation of his initial pay du&ing re—empioyment.
His pay was accordingly fixed at Rs.232/- by letter No.45-
100/85 PAT dt. 10.6.1985 ofAthe Department of Telecommuni-
cation, Dak_.Tar Bhavan, New belhi. He uaé granted é personal
pay of Rs,3/- w.e.f. 1.6.1985 since he'héd<ﬁaen stagnating

at the maximum of the pay scale at Rs.196-232/-. While the
applicant.was receiving the béy and allouances-according

to the above said Pixation; he was served with the impugned
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order dated 2.8.1989, at Annexura-Ai, stating that the
éapction issued by the Directdréte for fixation of initiél
pay at Rs.ZB?{f déted 10.6.1985 has.beep céncelled,‘and
that his initial pay is fixed with retrospective'effect 5
from 17.6.1983 at Rs.196/- at the minimum of the scala.
Immediate;y thefeéftar,'he was serVed:Qith the Annexure-A2
order dated 18.9.1989 directing him to remit the whole
amouné of RS.9327/-\alleggd~to‘be the excess payment made
during the‘past seven years;.dithiﬁ a périod of sevén;days.
The case of the applibant‘is.that, his initial pay was
fixad a£ Rs,232/- in‘terms of the éovernment of India
‘ dm No.8(34)Est.III/57 dt.25.11.1958 and OM.N0.2(1)83/D.
(Civ-I) dt.8th Feb.1983 ignoring tha_enii:e'peﬁsion as
mentionéd in the 0OM dated 8.2.1983, and that;'tﬁérefore;
as his initial fixationo?ﬁay uas'perfectly in order and
as.per ruﬁes, the_impﬁgned drders refixing his pay at thg
'miﬁimum of the scale and dirscting him £o pay the alleged
overpayment 'éithin a periqd of seven days without even
‘giving him a notice. before such refixation is uﬁsustainablg
in lau dppoéed to the principles of ﬁaﬁural justice, and
theré?orevnull and Qoid. The appiicant there}ore prays

that the impugned orders may be gquashed.

3. The respandents in thebrepiy affidavit have justified

~

the ihpdgned orders on the ground that, the refixation vas
- made acéo:diﬁg to rules as clarified in the DG's‘letter

No.45-29/86-PAT dated 10.3.1987, énd that, theré?ore, the .
applicant is not entitled to.challeﬂge the refixation and
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the order to rePund‘the excess amount paid to him on the
basis of the fixation erfoneoﬁsly made as per ordef dated
10.6.1985. It is further contended that the question of
grantiﬁg‘advance increment would ariss oﬁly in»cases where
there is’exceptional hardship, fhat is in cases uﬁere the
pay and pension put together would be,less}than the pay

drawn by the ex-serviceman while in Military Service.

4. " We have heard the arguments of the learned counsel
on eithe: side and havs alsoAcafefﬁlly'gone'through.tha

documents produced.

S. - Tha identical question af_f;xétion of pay of ex-
serviceman came up for consiaaration before the Full Bench
of the Tribunal in OA 3/89, OA 15/89 and OA K 288/88. The
Full Bénch has held as follows: | |

"For the purpose of gfanting advance increments
over and above the minimum of the pay-scale of
the re-employed post in accordance with the 1958
instructions (ﬁnnnxuxusxiﬂxiaxﬁﬂ*ﬁ#&i&, the whale or
part of the military pension of ex-servicemen
which are to be ignored for the purpose of pay-
fPixation in acccrdance‘uith the insfrbctions
issued in 1964, 1978 and 1983 Gannot be taken.
into account to reckon whether the minimum of the
pay-scala oﬂ.the re-employed post plus pension
,is more or less than . the last military pay drawn

by the re-employed ex-servicemen.

(b) The orders issued by the respondents in 1985
or 1987 contrary to the administrative instruct-
ions of 1964, 1978 and 1983, cannot be given
retrospective effect to adversely affect the
“initial pay of ex-servicemen who were re-employed

prior to the issue of these instructions."”

It was also held by the Full Bench that, the provisions of

the Civil Service requlations are statutory in nature,

and that the instruction on 1964, 1978 and 1983 have been

issued by the Government under the said»regulations and «.e5/=
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_ are supplement to the provisions to the said regulations.

It was further observed that the clarification issued by

" the department on 30.12.1985 and subsequent arders cannot

over-ride to the‘earliar instructions issued in 13964,
1978 and 1983 ret:ospectively,wand,thaé the purparted
m@dificaéions af the aarlier instructions on the sub ject
would Have dhly proﬁective bperation. In this c%sé the

initial _pay of the appllcant wasg flxed at the. stage of

Rs.232/- in the scale of Rs.196-232/— v.e.f. 17.6.,1983 by

;order dated 10.6.1985 in accordance with the prOV1310ns

/

_of the OM No.8(34)£st 111/57 dt. 25 11.1958 read with

oM No.7(34)Est.III/82 dt.16.1.1964, OM No.E1(14)Est, I11(B)

77 dt.19.7.78 and Ministry of Defence OM No.2(1)83/0(Civ-

1) dt.8.2.83 ignoring the entire military paﬁsiﬁh of thé'
appliqant uholuas a non-~commissioned officer;'TheAexacutive
orders referrad to in the reﬁly statemént of the respoﬁdents
justifying the canca}iation pF the original srder of fixation
haé‘ beén helé tﬁ be héving only prospective operation by
the Full. Bench of the Trlbunal in the order mentioned above.

‘ the dec1310n of the Full Bench
Therefore, in view of /the order of the initial pay fixation

"of the applicant at Rs.232/- w.e.f. 17.6.1983 is not liable

to be cancelled. The regult is that the impugned orders

at Annexure-A1 and A2 ars unjustified and illegal.

6. HIn viéu of what is stated in the forgoing paragraph
we Pind that the impugned orders at Annexure-A1 and A=2

are illegal and unsustainable, and therefore, we gquash

veeb/=
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and set aside these orders. The parties ars directed to

bear the costs,
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