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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
y EFINAKULAM BENCH

0. A. No. £ .
NGO 535 ° 1990 .
DATE OF DECISION 21 L‘ qQ
K Sukumaran & 2 others Applicant (s)
M/s P Sivan Pillai & Advocate for the Applicant (s)
"R Sreekumar
: Versus

Unien of India & 6 others _ Respondent (s)

—"

/s ”C Cherian, Saramma _ Advocate for the Respondent (s) 1=3
Cherian & TA Rajan

CORAM :

The Hon'ble Mr. P MUKERJI, VICE CHAIRMAN
% :

The Hon'ble Mr. Ay HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ? 49

Whether their Lordships wish to see the fair épr of the Judgement?
To be circulated to all Benches of the Tribunal ? y@

(Mr AV Haridasan, Judicial Member)
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JUDGEMENT

The applicants who are working as Elsctrical Fitters in

A

tﬁe scale of 6.950—1500vin the Palghat Division of Southern Railuway

are . ‘o . ' L
aéiggrievad by the lower seniority position uhen compared to the

respondents 5 to 7 in the seﬁiérity list of Electrical F;ttexs

at Annexure-A6 pg;lisﬁed on 27.5.1989 and by the exclusion‘of
their names in the alert notice at Annexure-A7 dated 7.9.1990

for Pilling up of vacancies of Aftisan Staff of ﬁlectrical Depart-
ment. The facts averred in the applicafion can be briefly stated
as follows. While the applicants :. : were working as semi-skilled

Artisans in the scale of Rs.210-290, the Railuay Board issued order

No.E(P&A)1-82/3C/1 dated 13.11.1982(AnAexure-A1), reclassifying
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certain postsof semi-ékiiled Artisan as skilled in thelscale of
R5.260-400. This fixation was -to take effect ffom 1.1.1982 with
Pixation of pay and bemefit of arrears from 1.8.1978. It has
stipulated in the order tﬁat the initial allotment of skilled
grade to sami-skilléd staff wouid be on the basis of seniority-
cum-suitability,'ﬁithout the sligible stéff.béing subjectéd to
any further trade test.‘vpuréuant‘to thé.above order, the appli-
cants 1 to 3 uere Pixed: in the skilled grade w.s.f. 17.3;1§81/

1.1.1982, 14.3;1985/1.1.1982 and 21.6.1981/1.f.1982.byfordef
‘datedZ?;8.1983 at Annéxu#e-AZg In thevﬁailuéy Boards letter
No.E(P&A)1-82/3C/1Vda£ad 4.4.1984, it.uas statad that the ﬁer—
centage‘distnibution of skilled post of Artisan for thé highly
skilled Grade;lv, I1 and skilled in the ratio 20:25:55 should be
extended to the'ﬁosts of , semi-skiled which Qas reclassified as
skilled. Aftefltﬁelapplicanté were fittéd in the skilled grade
car;ying.the scale of ﬁay of %.268—400,Vthe régpondenﬁs 4 to 7
uho-were khalasis beloQ the applibants were appointed to the
skilled grade towards the 25% direct recruitment quota iﬁ the
year 1986. Thgreafter,'tha reépondents ﬁeld a trade test in
1987. Thé rééult of which wvas published by circular.dated

- 8.10.1987 at Annexure-A3. .The applicants pqssed the trade test.
Thersafter, on 13.12.1988, the respondents'issuéd an office o;der
stating that the applicants and other reclassified Pittefs were
absorbed as regular Fitters with effect Prom the date .of the
tradevtest'mantiohad.in Annexure-A3. Following‘this, the raspon-

dents called employess including respondents 4 to 7 for trade

‘..3...
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test Por the post of skilled grade-II without inéluding the
applicants in the ligt. Tha‘appliﬁants'@ade répreseﬁtations.
While thé reprgsentations were pending, the impugned.sanioritf
list ét Annexure-A6 in uhich respondents 4 to 7 were shoun senior’
to the applicant was issued. On the nésis of this seniority list,
fhe respondentq‘igsuéd the impuéned order ét Annexure~A7 dated
7.6.1990, élertk@.ze employees Fcr-traae test Por Fitters highly
gkilled Grade-I and II wherein‘tﬁe respondents 4 to 7 were |
included and the‘appl§cants were left out;A As tbe'appiicants
entemdcadre of Fitter in the scale of Rs.260-400 in the year

1982, the placement of the raspondents 4 to 7 who were directly
recruited to that grade only in tﬁe year 1986, above fhe'appli-
daﬁtsAis‘illegal; discriminatory and Qiolativé of Articles 14

and 56 bf.thq Constitutidn,'iHence the aﬁplicants have filed

tﬁis application under Section 19 of the Administrative Tribunals
Act prayingAthat the impugned 6:dars:at.Annexure—AA,'AG and A7
/g%y %gqugggggdents 1 tavj {;i be difacteditovreviaw the sanio-b‘
rity of the Electrical Fittérénskilled‘graQe among the applicants
and respondents 4 to 7 on the basis of the datesof entry into
thét grade and the date.ofigéidingmtﬁé.uorking post as prowided

in Rule 302 of the Indian Railway Establishment Manual.

.2. %hevrespondénts_hahe raised a contention that the
apblication is barred byvlimitation as the Aanexure-A4 order
'uasviésugd as early as‘onv13.12.1988. On the merits of the
saﬁiarity position aésigned to ths respondents 4 to 7 above

the applicants in the impugned senierity list at Annexure-A6

*
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the respondants 1-3 have gontendedvthat though Eha appiicants
were granted the scale of pay of %.260;400 on reclassifiéétioﬁ

of the semi-skilled post as skilled with ePfect from the year
1982 as they were regularly abserbed towards ths post'of regular
B . only

Fitters by Annexure-A4 order with effect/from the date on uhich
they quéiified in the trade test(8.10.igéf)‘and that tﬁsre?ore,
.the féspoddenté 4 tdA7 who were appointé& as regular Fitters in
1986 are infact seniofs ﬁn tﬁe appiicaﬁts. It haé baén cuntended
that though the applicants wers granted scale of fs.260-400, they
were not abéorbed against ° ' working posb till they qualified in

| .Regarding . |

thg trade test.;C59efalert notice at Annexura-A7 by which the
rasponﬂents 4 toe 7 are .~ ﬁ‘called'forrthe'test excluding ﬁhe
applicants, the reépondentsvmnm contended that.aé the,reshoademts
4 to 7 are saniarg, the applicants have no right to challenge this.
It hgs further been contended that.the second applicant Mr P
Ravindran had in.factvparticipatéd along”witn.respondénts 4 fa 7
in the competitive examihgtion for_absorption\iu the regular skilled
grade in the year 1985 and faiied_in the test and he had also
Piled OP No.7049/85 Before the Hl‘o_n'bla High Court of Kerala
claiming regular absorption as ékillgd Afﬁisan on the basis of
his seniority anézgigfefore this application is barred by_resjudi-
éata éstoppei and law of limitation.

3. The appliégnts have Piléd a rejoiédar. They have clari-
fied that the test which the secoﬁd applicant allegedly took part
and failéd in the 1985 along with raspondénts 4 to.7 uas for

regular absorption as Fitter and Khalasis and the above question -

Q.S...
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has nothing to do with the inter-se 396iafity of the applicants
and the resbondents based on tﬁe entry iﬁte the cadre of Elactrica1>'
Fittef. Rggarding the plea of limitation, thevapplicants have
statedvthét the order Annex@re?A4 issued ia the yeaf'1988 purported
to be abéérbing the‘applicants did not affect the samiority of the

t

applicants airéady'acczued;f‘to them as ncthing»mas mentioned about
their seniarity.in the cad;§1 ﬁﬁ?igs not necessary to challenge it

immediately, They have Pufthér ;tated thatjuhen the respondents
started acting égainst théir interest,'thay have made another
representation at Annexure-A7 and ths caqSe éf action for filing
of the application was thé impuéﬁad seniority list and the alert
nﬁtice.. Since the application has-beeh Piled within timé, the
challenge against thess orders aré cléimad.to be sustainable.
Thé appliqants have aiso stated that thercaqtenti?n of the respon-
denﬁs 17 to 3 that in the éadre of ?itter, there uwere reclassifiad
post and reéular‘post'is not true to fac? and that éfter_raclaési-
fication ﬁf samivskilléd,post as skilled, all-ﬁhe'posts whether

- raclassifiea‘or préviously existing uwere all considered only as
one cadre and that therafwfe the contentidn of the»regpondents

that it was neceésary to absorb thes applicants towards the regular

post has no force.

4. We have heard the learned for the parties and have also

. carsfully perused the pleadings and the documents.

S. The impoftaat question thatarises for comsideration in
this case is whether the applicants are entitled to seniority in
the cadre of Electrical Fitter with effect from ths date on uhich

they were Pitted against the reclassified post of Fitters in the.

- : .
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year‘1982 or whether theyléould be considered to have entered

the cddre only with afféct from the dates mentioned in the Annexure-

A4 order; The respondents 1-3 admit the case of the applicants

that on r{ecla.ssiit’ication of the semi-skilled post as skillad,

pursqant to tha Annexure-A1l orﬁar, the appliCantsvjﬂﬁvuere Pitted

égainst reclassifisd skillad postsﬁi£hﬁafsdéléeaf pay Rs.260-400

u.e.?.,17.3.1981/1.171982, 14.3.1981/1.1.1982.énd 21.6.1981/ By

i 1.1982. That the respondeﬁts 4 tb 7 were éppointed as Fitters

skilled grade in the scale of Rs.260-400 only in the year 1986

is alsa admitted. Accordxng to Rule 302 of the Indian Railway

Establishment Manua;, the seniority in a grade is to be determined

on the basis of thé date 6f:entry in-the grade and the date of

- joining the werking pbst. As observed'earlier, there is no dis-

\pute of the fact that the applicaﬁts warse granted ghe scale of

pay of Rs.260-400 applicable to the grads of Fitter with effect

from thefyear_198?. The contention of ths respopdénts 1-3 is

that though the scale ofipay Qasigivan with effect from 1982,

the applicants joined the working post only after they bascams

qualified in the trade test with effect from the respective dates

mentioned in the hnﬁgxure—A4 oédef; We do not Pind any force in

this argﬁmant. The respondsnts have not producéd any document

to show that after re-claasificatioh of the posts under Annexurar
o :

A1, there ggg 2 classes of Fitters as reclassified skilled

Fitters and regular skilled Fitters. There is only a single

pay scale namaly, fs.260-400 for tﬁe grade'of Fitfersulf reclassi-

Pied Fitters énd regular'?itters were different posts, theré

would have been different pay scales also. Annexure-A2 dated
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29.8.1983 is the order by which the semi skilled Artisans were
fitted against‘raclassified scals and their pay was fixéd WeB.F.
1.1.1982, All the 3 applicants are inc;ﬁded'in this ordér. It
is not stated that the ritn;é;n in the grade of Fitter in the scale
of %.260-400 was éd Kixxx¥xxXxxakxxx# adhoc basis. On the comtrary,

, . o

it is evident from this order that the fitment and Pixation was
done on a,régular basis. Thérefore, having come to the grade of
Fitter carrying a pay scalé of %.260-400;only Po: the reasoh that
it was on account of reclassification, it cannot be seriously
contended that the applicants did not enter tha.grada of Fitter

in the year 1982. In K Ramanujam and another V Union of India

‘and others, 1986 sL3(3), 81, the Karnataka High Court had occa--

.sion to consider an almost similar gquestion. That was %case in

which the post of Supervisorbcr.II were upgraded to those of

Chargemsn Gr.lII w.e.f. 1.3.19?7 as duties and responsibilities
. e .

+

of this post being substantially similar., But it uwas étipulatad

in the orders that seniority would bs given to the petitioners,

namely, Supervisor Gr.II w.e.f. 1.1.1980, the date on which the
rules were amended gmerging the 2 cadres. The Karmataka High
o : . '

Court heid that the order under which the service rendered'by

the petitioners therein even after 1.3.1977 were denied for

_seniorityamounbx%o violation of Articles 14 and 16 of the Consti-

tution. The Court held that even though the actual order gmergirg
. - '
*“1 the 2 cadre was issued only on 1.1.1980, for the purpose of
seniority, the services of the petitioner from 1.3.1977 cannot

be treated as in a lower cadre. We are in perfectful agrsement

with the above reasoning of ths :Karnataka High Court. In this

'ooaoo.
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case also as the applicants 1-3 came to the pay scale came _. . .
Rayxsaaks of 8.260-400 uhich is applicable to the post of Fitters
_ M . . .

earlier than respondents 4—7;Merely because Annexure-A4 order was

a to . S
issued purporting # regularly absorb them only in the year 1987 it
o | W/ S ' ,
wduid,not‘make the service rendered by the applicants from 1982 to
service, - ' |
19877§n an interior grade or post. Further, the applicants sven
after prior to Annexure-A4 order wers working in the same post on
A ‘
which they were working after the Anmexure-A4 ordgr."Thetefore, &
-  that - . s

the contention ./ the applicants were not fitted on werking posts

is also deveid any merit. As the applicants had already been
regularly appointed to the post'of Fitters on reclassificétion,

in fact Annexure-A4 order uas. unnecessary. and the inaction on the
part of the apblicants to challenge it till it was used to their.
disadvantage will not operate to preclude them from challemging
the lower seniority assigned to them in the semiority list at

Annexure-A6. Therefore, there is no mérit in the contention that

the application is barred by limitation.

A}

© 6. “As the respondénts 4 to 7 who admittedly entered the
‘cadre 6? Elsctrical Fitt;r only in the.year 1986 : . ate - placed .
above the applicants who entered the cadre im the year 1982}
to that axtent, the Annexur;—A6-saniority list is unsusfainable
and vitiated. In the seniority list, the daté of eﬁtry in the
‘cadra and such other details are absolutely essential for the
‘reason that without these informations’ it may not be possible for

the aggrieved persons to explain aven whether they are aggrieved

or not. Therefore, it is highly necessary that tihe impugned

oogo.-



. P

seniority list ét'Annexure-Asﬁis quashed and thes respondents 1-3

- are.directed to recast 1he senioriﬁy list of Electrical Fitters

in the scale %.950-1500, assigning the applicants their due posi-

tion above the respondents 4 to 7 treating that they ueré'prbmdted
as Fitters on a regular basis in.the.yaar 1982 under Annexura=-A2
order, The memorandum aated‘7.6.1990‘alerting employees to appear
for the trade test including respondents 4.tov7 and excluding the
applicaﬁts‘uho are seniorw'tavthem‘has therefore to be quashng
The respondents havé‘to.bg direcﬁed to hold the test afresh giving

e

chance tb the applicants also to appear in the test. | | e

T - In the resulf, the application is allouwed and the impugned
orders at Amnexure-A4 and A7 and the seniority list at Annexure-A6

are quashed. The respondents 1 to 3 are directed to récast the

seniority list of Electrical Fitters im the scale Rs.260-400 assigning

*

abpropriate positionsta the’applicants 1 to 3 above the respehdents

4 to 7 takzng into account the fact that the appllcants entered.

on a reqular basis. M-

the cadre of Elactrlcal Fltters in the year 1982/}5The respondents
.~

are also dirscted to conduct tha,tast for filling the past of

Artigaﬁsstaff for Electrical Department notified by the Annexure-

A7 order after issuing a fresh alert notice including the names of

the applicants within a period of two months from the date of

communication of thisg, order.

8.
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( AV HARIDASAN ) 9\ ( SP MUKERJI )

. JUDICIAL MEMBER o : ' VICE CHAIRMAN
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