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- CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH -

DATE OF DECISION : 10.11.1989
PRESENT '

HON'BLE SHRI S.P MUKERJI,VICE CHAIRMAN

& .
HON'BLE SHRI N,DHARMADAN,JUDICIAL MEMBER
C+A Sudhakaren 0.A-6/89 oo Applicant

vV,

1. Head Record Officer,
RMS 'EK?' Division, Cochin~16,
2. Senior Superintendent of RMS,
RMS *EK' Division, Cochin,
3., Rostmaster General,
Kerala Circle, Trivandrum,
4, Union of India,
_ represented by its Secretary,
Ministry of Communications, New De1ni,
5. V.Krishnankutty(Inquiry Authority),
Assistant Superintendent of RMS,
Cochin Sorting Air/3, Cochin, .o Respondents

M/s.0V Radhakrishnan, K.Radhamani Amma,

Raju K.Mathews & P.0.Jnanasekara oo . Counssl for the
' : : applicant
Mr.P.Santhalingam, ACGSC ' .o Counsel for the
' o : respondents
0RDER

.Shri S,P Mukeriji, Mce=Chairman

In this application dated 2nd January, 1989 filed
under Section 19 of the Administrative Tribunals Act, the
applicant'uho has been working as Extra Departmental
Mailman(EDMM) under the Senior Superintendent of RMS at
Cochin has prayed that the impuéned orders 10.3.1987 (Ext.A=3)
removing him from service, the Inquiry Report at Ext.A-4
establishing the charge, the appellate orde:‘dated 29,.,2,1988

(Ext A-é) rejecting the appeal and the order on revision

petition at E£xt A=-8 upholding the penalty should be sst

aside with all consequential benefits including arrears
of pay and allowances and reinstatement, The brief facts

of the case afe as follouws,

2, ©  While working-as an EDMM the applicant was put off

. —ta doRd
duty on 26,3.86 and charge-sheeted e 29.5,86 uwiieb uas

° .02..
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served on .= 2,6,86, He pleaded innocence and an enguiry
was conducted betueen 19,8,86 and 11.12,86. The enquiry
report establishing the charge was submitted on 27.1.87
and the-disciplinary authority passed the order of
removal on 10,3,87, His appeal and the revision petition
Wove - Yohuekvely
ugs rejected on 29,2,88 and 28.9.3q:& The charge against
him was that on 7,3,86 while he was working as Mailman

at Cochin Sorting Station he was sent to Ernakulam Collegs

Post.0ffice ag_ﬂV%%?& for replenishing the postage stamps,

By mistake an extra sheet of 70 stamps of Rse2 /- denomination

was mistakenly given to him for which no payment was made
by him, As scon as the shortage of the sheet was detacted
the Counter Clerk Smt Suseela came personally to the

Cochin Sorting Air Station and reported the excess sheet

of stamps having been given to the applicant., The applicant

denied having received the excess stamps but when an
enguiry was made from the stamp vendor at Cochin Sorting

Station, the vendor stated that the applicant had tendered
dinommatnea
70 postage stamps of &.2/1Kand asked her for payment and

that she paid Rs,140/= to tg: applicant, The applicant
admitted that he had sold 70 postage stamps for R.140/-,
but explained that he had found the shest of 70 postage
stamps lying outside the counter mfvErnakulam Collegs
Post Office., The following charge was framed against

himg=

nstatement of.Afticla of charge

Article-T1: That the said Shri C.A Sudhakaran ED
Mailman, Cochin Sorting Air, Cochin-682 035 whilse
working in place of Mailman in a temporary vacancy
exchanged 70 pos tage stamps of Rs.2/=-(Rupees two)
denomination with the ED stamp vendeor of Cochin
soring Air/2 on 15.3.1986 and received fs.140/=-
as the value thereof, This stamps have come to
his possession as sxcess stamps on 7,3,1986 when
he went for replenishing the stamps of Cochin
Sorting Air/2 from Ernakulam College P,0.
Shri C.A Sudhakaran therefore failed to maintain
absolute integrity and devotion to duty and thus
violated Rule 17 of the Posts and Telegraphs Extra
Departmental Agents (Conduct and Service) Rulss,

1964 ,"
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The applicant denied the charge and an enquiry was cenducted

in which the applicanf participated, Six witnesses on
behalf of the prosecutioneand two on behalf of the applicant
appeared. The Presenting Officer submitted the written

brief with a copy to the applicant who in spite of an
: to e rweedoeel

‘extended time for submission of written brief sent it Z&EA [
o ~

on 27.1.87 on which date itself the enquiry report was

finalised without considering the written brief. The
wri tten brief which was returned to the applicant uas
sent by the applicant to therdisciplinary authority, who
however passed the punishment ordef after considering
the w:ittan brief also; The applicant has challenged
the order of punishment on the ground that one of the

two documents asked for by him for production during the

enquiry, i.e, stamp indents was not made available to

him, that the written brief submitted by him was not

taken into account by the Enquiry Officer, that the

‘appeiiéte authority did not consider the various contentions

raised by him in the appeal and that the revision petition

'Qas also disposed of by a non-speaking order. He has

stated that there is no evidence to establish his guilt

arid the penalty of removal is disproportiocnately harsh,

3, - The respondents have stated that the stamp indents
could not be produced as the same was not readily available
but the applicant did not raise this demand as an issue
at the enquiry stage or the appeal stage. They have

: Qg sempw
also indicated that the shortage was noticed only at
. ‘\L

the closing of the 'stamp sale and the entries about

the indents would have served no purpose, The other

‘documents had been produced for his inspection and

the applicant could have taken extracts from the documents.
They have alse argued that these documents had lost

their significance because of the applicant's admission

..4O0
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~during the enquiry that the stamps worth Rs,140/- werse

in excess with him, This was alse the shortage in the

Post Offics.,

4. About the facts of the case, the repondents have

stated that sven though the applicant uasunat'céught

red handed on the spot, the evidence adduced before the

Enquiry Officer amply prov%gthe guilt of the applicant.

There was shortage of 70 postage stamps of Rs,2/-= denomination

detected on ?.3.1986 at Ernakulam College Post Office. On

that very day the applicant had purchased stamps in lot

from that Post Office for the Cochin Sorting Unit, Officials
en thol clowy

of Ernakulam College Post 0ffice enquired with Cochin

Sorting Unit whether stamps were :;ceived in 8xcess.

The applicant was not available then and the- Treasurer

made good the shortage from ;E; oun pocket., After a wesek

the applicaﬁt presented 70 postage stamps of Rs.2/-denomi-

nation to the stamp vendor of Cochin Sorting Unit and

exchanged the same for the value of Rs.140/~. This is

admitted by the Extra Departmental stamp vender uho was

even offered a tip by the applicant, When the applicant

knew that some enquiry is going to be held, he sent his

"emisééries" to the Ermakulam College Post Office with
money to settle the cass., The version of the applidant
that he got the stamp sheet from the premises of Erhakulam
College Post Office is unbelievable. Thus the guilt

of the applicant was clearly established. They have

argued that in accordanc with Rule 17 of the Extra
Agents

‘Departmenta¥$§onduct and Service) Rules 1964 every

employse shall at all times maintain absolute integrity
and devotion to duty., According to them an employes of
doubtful integrity cannot be retained in service and the

penalty is proportionate to the gravity ef the offence.

5, We have heard the arguments of the learned counssl

I

for both the parties and gone through the documents carefully.
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It is fully established that there was a shortage of

70 postage stamps of Rs.2/- denomination at the Frnakulam
College Post Office on 7.3.86 when the applicant had
purchased stamps in bulk for replenishing the stamps

T - Fronuver

at the Cochin Sorting Unit., & d&gﬁh from Ernakulam
Ccllege.Post 0ffice had gone on that very day to the
Cochin Sorting Unit to enquire whether there was any
excess stamps received at the Cochin Sorting Unit.

The Treasurer had to make good the shortage. The

TR CANDUNC
only question is whether the applicant can bqkpresumed

to be involved in this shortage. The Treasure:—of
Ernakulam College Post office Smt.Suseela deposed
before the Enquiry Officer that she had issued stamps
on 7.3.86 only to the applicant of Cochin Sorting Unit.
she also deposed that on 7.3.86 itself bﬁg? she detected
the shortage of stamps worth Rs,140/- and informed the
Sub Post Master immediately and that she made good

the shortage of R.140/=. She also deposed that after
closing the Post Office on 7.3.86 she went to the
Cochin éortinngﬁit to meat the applicant, but he

was not available and therefore she informed the

position to the 0fficer Incharge there,

6.  During the self examination the applicant
deposed that one sheet of stamps of %.2/-4denomination
which he had exchanged at Cochin Air sorting Unit on
15. 3,86 for cash ng\;g;éﬁzgg}by him from the waste
papers lying in Front of the Ernakulam College P.O
where the cycles are kept, that he noticed the sheet
of stamps in folded ccndltlon when he went to take

wp the cycle ta return to the office after purcha51ng
the stamps from the Post Office, that he kept it with

him for 4 or 5 days, that the stamps were genuine,

that he did not think that it was part of post

office stamps. He had alsc deposed during the examinat-



0.6..<

ionﬁégief that he had kept the stamps with him for

4 o;/; days and it was on 15,3.86 that he exchanged
the stamps for cash at the Cochin Air Unit., The stamp
vendor also in the examination in chief deposed that
the appiicant had told her at the time of exchange of
stamps with cash that the sheet of stamps was received
from Ernakulam College P.0. “The applicant admitted in
reply to a specific question from the Enquiry Officer
that he had not informed the Sub Post Master or the

HSA about the extra sheet of stamps fouﬁd by him,
Keeping the entire conspectus of facts and circumstances
in view we have no doubt at all that the applicaﬁt had

received the extra sheet of stamps worth fs.140/~ and

without reporting the matter to his superiors he sold

‘the same to the stamp vendor fFor his ouwn personal

-monetary benefit, His admission that he found the

extra sheet of stamps of Rs.2/= deﬁominatioﬁ and that

he sold the same for %.143/- cannot make us accept

the plsa that the punishment order was based on no
evidence}//nccprding to the defence witnesses they had
approached the Sub Post Master, Ernakulam College Post
office on 19,3,86 to settle the issue unofficially by
offering Rs.140/- which had been entrusted to them by

the applicant, In this context non-production of the
stamp indents asked for by the applicant does not,

to our mind, vitiatetheAiEA%ir;'pfoceedings. The
applicant had himself indicated to the Enquiry Officer
that there was no objection to carry out the examination
of prosecution witnesses though the list of additional
documents required by him Had not been submitted by him,
Since the witnesses were examined with his consent and
the 1iSt'0f additional documents was submitted after the

examination of 3 witnesses, the applicant cannct raise

the plea of non-production of stamp indents being fatal

to the enquiry proceedings.
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7 As regards the urittén brief of the applicant

not being considered by the Enquiry Officer we feel that
in the circumstances of the case and the admission of the
applicant as discussed ébove, consideration of the written
brief submitted by the applicant belatedly does not
vitiate the findings of the Engquiry Officer. It has

been stated by the disciplinary authority specifically

in the impugned order of punishment at Ext A=3 that he

had carefully gone thrdugh the enquiry report, other
connected documents including thé uriften brief submitted
by the defence., Thus the punishﬁent-arder cannot be said
to be without consideration of the written brief. UWe

have also gonme through the appellate order at Ext A-6
an&fzénal'order at Ext A-8 and are satisfied that these
authorities had exercised their mind in disposing of the
appeal aﬁd the representation of the applicant., As
regards the quantum of punishment, it haé been held by

the Supreme. Court in Union of India v. Parmanand, 1989(10)
Ach30 that this Tribunal has ordinarily ne pouer to |
interfere with punishment awarded by competent authn:ity
in departmentél proceedings o;Tbround of the penalty

being excessive or diSproportio:ate to the misconduct
proved, if the‘punishﬁedt is based on evidence and is

not arbitrary, malafide or perverss. Since in the instant
case before us we hoid that the punishment is based on
evidsnce and is not arbitrary or malafids or perverse,

we refrain from con31dering the proprletgﬁp of the quantum

i
1

of punlshment.

8. In the facts and circumstances we sse® no merit

.1n the application and dismiss.. the same without costs.

Moade g S

(N . DHARMA DA N) (S.P MUKERJII)
JUDICIAL MENBER | VICE CHAIRMAN



CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKUIAM BENCH

DATE: 26¢2.1990

PRESENT
'HON'BLE SHRI S. P. MUKERJI, VICE CHAL RMAN
- - ‘ _ ‘&  ‘v' _ | )
w HON'BLE SHRI N. DHARMADAN, JUDICIAL MEMBER

R.A. Noe 78/89 in
Q. AO.NOO 6;89

%- Ce A. Sudhakaran . . Review Applicant_ i
Vse.

Head Record Officer,
A RMS 'EK®' Division,
'R CocChin-16

2. Senior Supdt. of RMS,
RMS ‘'EK* Division,
" Cochin,

3. Postmaster General, , }
Kerdla Circle, Trivandrum,

4. Union of India represented by
Secretary, Ministry of Communlcatlons
New Delhi and

5. V. Krishnankutty (Inqulry'Authority)
Assistant Supdt. of RMS,
Cochin Sorting Ai;/3, Cochin ‘ 'Respondents

Mr. O. V. Radhakrishnan Counsel for
: : the applicant

'Mr. P. Santhalingam, ACGSC Comnsel for
' respondents
JUDGMENT

e ——————

HON 'BLE SHRI N DHARMADAN, JUDICIAL MEMBER

The applicant i; this reQiew application seeks
to review the judgment dated 10.11.1989 in; O.A. 6/89
on the ground that there are errorSGpparenp on the

face. of record: .



.the disciplinary proceedings placing reliance on the

:Q.
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2. According to the applicant he was not given a cqéa&ﬁéﬁ;“
of the enquiry répo:t before Annexure-III order r:em(:w:l.n“g'n
him from servicé aﬁd this~is a procédu¥alillegality as |
found by @ Full Bench of the Central Administrative
Tfibunal‘(Bombay Bench5~in Premnath K.‘sharma V..Union_of '
India ( 1988 6 A.T.C. 904). Though thisvdecision»yagx
brOught to ghe notice of the Tribunal at the timeﬁéf the

. i ' it b
hearing, it was omitted to be considered and/passed the
judgment dismissing the Original Application. This is | - -
an error apparent.on the face . of the records in thatbitL -

does not deal with the most important contention of the

applicant raised in the 0.A. and argued at the time of

-hearinge,

3. We have heard the arguments of the learned counsel
of both the partieS.. This is a case where the authorities

have decided the question of guilt of the applicant in’

admission made by the applicant. In such a éase how far

the failure of the authorities in supplying the copy of

the enquiry report in the light of the principles laid
down by the Fuil.Bench in Premnath K; Sharma'é case is 3
matter which.requires consideration. This aSpect was
not considered in the aforesaid judgment passed‘by_us on
16.1i.89. Hence in the interest of justice we feel that

that the applicant's contention reguires a further

considerat;on,,’Accordingly, we feel that the decision
,

rendered in this case is to be vacatéd and the case

should be heard afreshe.
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4. In the result, we recall our judgment dated
" 10. 11.89 in 0.A. 6/89 and vacate the judgment. The
case wilI bejheard dg novo on 16.3.90. The parties

may be-informed sccordingly.

MM«JL' /,'27 - 5%0

Judicial Member - Vice Chaiman

kmn
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CORAM:

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL |
' ERNAKULAM

- 0.A. No. %2R

DATE OF DECISION1%6.90
_ N

—C.A, Sudhakaran . Applicant (s)

: Mls 0.V.Radhakrishnan, K.Bat_ihamatﬂ\dvocate for the Applicant (s)
Amma, Raju K\}VIathew and P.P.Jnanasekharan.

__Head Record Officer, RMS and othéespondent (s)

it ___Advocate for the Resbondenf (s)
(R.1 to 4) ' :

The Hon'ble Mr_" S.P.Mukerji, Vice Chairman .

The Hon'ble Mr.  N.Dharmadan, Judicial Member

ball e

Whether Reporters of local papers may Q allowed to see the Judgement ?Y,’_,
To be referred to the Reporter or not?

Whether their Lordships wish to see the falr copy of the Judgement? ho

To be circulated to all Benches of the Trnbunal 7 = Ap

JUDGEMENT

(Hén'ble Shri S.P.Mukeriji, Vice Chairﬁan)

In bthis appllca;ion dated 21;;1 Januar.y, k198‘9 filed
un)der\ Section vl? vo‘f- the Adimvnist‘rva'tive Tribuﬁals Act, the
applicant who has been ;rlquing as‘Extra Deparmienial Mailma{n
( EDMM) vulnder ‘the Senior Sﬁperin.tendent _of' RMS at Cochin
has prayed tﬁat the ?mpugned /order-s 10.3;1987' (Ext.A-3)
removing hi‘m from se-rv'ice,- the Inquiry R.e.port at Ext.A-4

est.al‘)lish'lng‘ the,charge‘:"the appellate order dated 29.2.1988

(Ext;A-’G) .rejecting the appeal and the order on revision

petition at Ext.A-8 upho'ldivng the penalty should be set

-
A
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2,
aside with all consequential benefits- including arrears of
pay and allowances ,and reinstatement. -The brief facts'ofv

the case are as follows.

2. While working) as an EDMM the applicant was _b‘ut of f

duty on 26.3.86 and the chargeosheet'dated 29.5.86 was served
qn 2.6.86. He pleaded innocence and an enqulry was conducted
betﬁeen 19.8.86 and 11.12.86. The enquiry report establl#hing
thé charge was ;submitted on 27.1.87 and the disciblinary
authority passed fhe order of remo?al on 10.3.87. His appeal
and the revision petition were fejected.on 29.2.88 and 28.9.88
respectively. The.charge against.him waé that on 7.3.86 while -
he was working as Mailman at Coéhin éorting Station he was

sent to Ernakulam College Post Office for replenishing the

"postage stamps. By mistake an extra sheet of 70 stamps of

Rs.2/-b denomination was mistakenAly giveq to\him for which
no payment was made by him. As- soon as the st/lortage of the
sheet was detected the Counéer Clerk Smt. _Suseela‘ came
persoﬁally go the Cochin Sorting Air Stat.ionvrand reported
the exceAsAs shget;of stamps h.avlng been given to thé applicant.

The applicant" denied having received the excess stamps but

‘when an enquiry was made from the stamp vendor at Cochin Sort-

ing Station, the vendor stated that the applicant had tendered

...3
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70 kposltage stamps of Rs.2/- denomination and. asked her
for payment and that she paid .Rs.v l40/~_to the apglicant.'
The applicant submitted that he had sold 70 postage stamps
for Rs.140/-, but.exp'la_ined tha? he  had .found the sheet
'of 70 postagé stamps .lydng outsilc.i'e thé counter of Ernakulam
College}Post Office. The following charge was frame.d
‘against him: -  A

"Statement of Article of charge:

Article-I: That the said Shri C.A.Sudhakaran
ED Mailman, Cochin Sorting Air, Cochin-682 035
while working in place of Mailman in a temporary
vacancy exchanged 70 postage stamps of Rs.2/-
(Rupees two) denomination with the ED stamp
vendor of Cochin Sorting Air/2 on 15.3.1986
‘and received Rs., 140/- as the value thereof.
This stamps have come. to his possession as excess
stamps on 7.,3.1986 when he went for replenishifigthe '
stamps of Cochin Sorting Air/2 from Ernakulam
College P.O. Shri C.A.Sudhakaran therefore failed
‘to maintain absolute integrity and devotion
to duty and thus violated Rule 17 of the Posts
and Telegraphs Extra Departmental Agents (Conduct
and Service) Rules, 1964." '

The applicant denied the charge and an enquiry'was con-
ducted ‘inv which the app_licént participated. ' Six witnesses
on behalf .of the prosecﬁtion and two on Behalf of the
.vapplica‘nt vappeared.' Thé Presenting Officer subniitted
the written br‘ief with ‘a copy ‘to the applicantv who in
spvite of an extended time for suﬁmission of written brief.
sent it late to be receiyed on 27..1.87 on which daté itself
the enquiry report was fAinalised withqﬁt cdnsidering the
written bt"i.‘ef also. The applicant has challénged the

A

Ceeeed



4.
prder of punishment on fhe ground that one of the two
éobumgnts .askgd for by him for ‘prqduCtion during the
enquiry, i.e., stamp lﬁdents was ‘not tyade available-:to‘
hlm; that the written brief submitted by him was not taken
into account by the Enquirf Officerz ghat'the appellate

| | | .
authority di@ not consider the various contentiong raised
by him in the,épéeal and that the revision petitfon was
also disposed of by a non—speéking order.‘AHe ﬁas stéted
that fhere.is no e@idehce té éstablish his guilt and fhe
penalty of removal is dispfopbr?{onitely harsh.

v

3. - The respondents have stated that the stamp

@ga“ﬁig could not be produced as the same was not readily

gen
available but the applicant ’did not raise khis demand
as anl.issue ‘at the inquiry stage qr ‘the appeal stage.
Thgy havg also indicated‘that the'shortage of stamps'was
noticed only at the .closing of the\ stamp #ale and':the
entries about the indents wopld have'servedvnb purpose:

The other documents had been produced for his inspection

and the applicant could have taken ektracts from the

*

documents. They have also argued that these documents
had lost their slgnificance because of the applicant's

" admission during the enquiry that the stamps worth Rs.140/-

A : ‘ ve5
t ¢ . o e 00



.5,
-were in excgssv witvh him.' This was also the Shortage in
the Post Office. .

4. About the facts of the case, the respondents
have stated that even though ;he appljcgnt was not caugh)t
red handed on the épot, the evidence adduced before the
Enquiry Officer .amply prt')ved tﬁe gu}lltv of the applicanf.
There was shor;age.of 70‘_posbtage 'stamp‘s of Rs.2/- déi'.lomina—
tion detected on 7,3.1986 at Ernakulam Corlle\ge Post Office.
'.On that very day thg applicant had.purch’as-ed stamps 'in
lot from tﬁét Post Office for the Cochin Sorting Unit.
'Offlcials} of ‘Ernaku.lam College- Post Office oﬁ that day
enquired with- Cochin Sorting Unit‘whethersstamps were
received Iin e;éess. The applicant.was ﬁot.available then
‘'and the Tieasurer _made good_the shof:ag__e from tyr own
pocket. After a week the applicant presented 70 postage
stamps of Rs.2/; denom_lna-tldn-to the sitamp vendor éf Cochin
S‘orting Unit and exchénged‘ the same for the vaiue of Rs.
140/~, This is admitted by the Extra Departmental Stamp

o ) ,

Veﬁdor wﬁo was even offered a't.l'p.by the applicant. When
the (applicant knew that some enquiry is going to be ‘held,
he sent his “éfpis‘sarles" to the Erna'kglam Collveg.e Post

Office with money to settle the case. The version of

thévapplicant- thét he got the stamp sheet from the premises

..6
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A

of ‘Erna'kulam College Post Office is unbelievable. Thus
the guilt of the ‘;‘ppl\iéan; was"clea’t"ly established. They
have argued that in accordance w.ivth Fiixle 17 of‘ the Extra
Departmental Agents (Conduct and Service) Rules 1964 ever&
employee shall at }all t.i'mes maintain .absolute lnt_egrlty
and devotloﬁ to duty. According to them an employee of
,doubtfu-l §ntégrity cannot be retéined in service and the
vpenalty is proportionate td the gravity of the offence;

5. This case wasj heard in detail and we ha@?
delivered a Judgmen't.on lO,.l)l.l§89 ﬁsmlssing‘the api)licat-
ion. The applicafxt sought review of the’ j_u'dgment mainly
on the ground that hg 'ﬁas not given a copy of _the_Enq’uir;
Report before Annéxure-ll] order ﬂremoving him from service
wé; passed and this procedure was found‘ tq be'illegal
by a Full Benqh "ofv the Central '}_Admlnistratlve Tribunal
in,l;remnath K Sharma Vs. Union of India, 1988(6) ATC 904.
The applicant's contention was th_at_' thoﬁgh thi; decision
was brought to the notice of .the Tribunall"at the time
of hearing, our judgment datgd 16.11.89 did not covér
that lim? l_of the 'argume-;\lt. "The Reviey‘Appllcation ivas
a‘llowedvand 'we recalled o;u' judgment dated 10.11.89 through.

our order dated 26.2.90 on the Review Application. We

veed
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felt that the requndentsv héve decideq the question of
guilt of the' applicant in the disciplinary vprbceedings
placing reliance on .admisgion made by the applicant and
the question whetherAln such a élrcumstancé the principles
laid dqwn by the Full.Bench in Premnath K.:Sharma's case
would apply required éonsideration;

6; ’ “b' have  heard - the arguments of the learned
counéel‘for both thé_parties again, fhe learned counsel
for ‘the respondents indicated that the judgment of the
Full Benchvovf- the Tribunal in Premnath K. Sharma's case
ﬁadrbeen stayed by the/Hon'ble Supreme Couft by its ?rder
dated 11.3.88 in C._A.No.83‘9,/88 in Union of India Vs.
- Premnath K,Sharma. The question is whe‘her by the staying
of the~jﬁdgment of the Full Bench,tﬁe biﬁding nature of

| B o

that judgment is extinquished or not. In Roshan Jagdish
Lal Dﬁggal and others Vs. The P;n]ay JState‘ Elecfriéity
Béard, P;tiala and ;;hers, 1984 (2)SL§V731 tﬁe High Cou?t
of Punjah and Haryana indicated that even where the High
Courts order had been stayed by the Supreme Court in appeéL
thé‘order of the’High Court'hés still to be treated as
binding precedent aqd the pendeﬁcyzgfwapgegl and suspension
of the judgment does lnot render that judgment non%?%?;

..Cs



.8,
A similar \lrlev;v‘ v}as ”,expressed’ by_the High Court of Delhi
in Jjagmohan Vs. ‘The State, 1980 Cr.L.J. 742, It was
obser.ve'd by the Delhi High Co‘urt that "the judgment of
the High Court fs' -bvlnd‘ing unless and;‘until it is set gslde

by theJSupreme Court bnd mere pendegicy of the .appeal does

not take away its bhidving force. The learned Magistrate

should be cautious in future." The Hon'ble Supreme Court

itself in a similar vein- observed in Supreme Couit Emplo-

4

ees Welfare Association Vs.‘_ Union of 1India and others,

1990' Lab. 1.C. 324 that where an SLP was dismissed without

~ reason by'the Supreme Court, there was no declaration

of law, In the above circumstances we find that the
deéisi'o,n of the Larger Bench in Premnath K Sharma's case
is still binding on this Bench of the Tribunal. We are

fortified in adhering to the ruling given by the Larger

e .

~ Bench of the Tribunal» further, by the Judgment of the

Si;pre‘me Court 1in State of Maharashtra Vs. Baishankar

~ Avalram Joshi and another, AIR 1969 SC 1302. In that

_case the Hon'ble Supreme Court upheld the decision of

the High Court that the failure on the part of the com-
petent ‘authority 'to pfovide the dél'in'quen't ‘officer with
a copy of the report of the Enquir’y'Offic;er before the

i

0069
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order of punishmént was passed amounted to denial of

;easonable opportunity contemplated in Article 311(2)

of the Constitution, The‘Hon'ble Supreme Court observed

as follows:

"It is true that the question whether reasonable
opportunity has or has not been afforded to
the Government servant must depend on the facts
of each case, but it would be in very rare cases
indeed in which it could be said that the Govern-
ment servant is not prejudiced by the non-supply
of the report of the Enquiry Officer." '

The same question came up before the Hon'ble Supreme Court

in Union of India Vs. E. Bashyan, ATR '1989(1) SC 50.

e
In that casfe _/_Su“,?,-gﬁe?(/bggservéd that amendment of Article
, \ - 1V
'311(2) of the Constitution dispensing with the notice
regarding quantum of penalty proposed to bé imposed did
not do away with the grant of .reasonable opportunity
compatable with principles of natural justice. It was

further ,
observed s/ that before the disciplinary authority makes

v
up its mlnd about guilt ofythe delinquent officer, failure
to furnish the report. of the Enquiry Officer to  the
delinquent deprives him of cruciai and critical material
to defend h‘méelf.‘ Even though the Division Bench .of
the Hon'ble Supreme Céurt in that case referred the matter
to the Larger Bench, they. expressed fhemselveé‘ in no

. uncertain terms in support of the principle which was

adumbrated by the Larger Bench of this Tribunal. Th@e
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following extracts from the Judgment of the Hon'ble Supreme
Court in Bashyan's case will be pertinent:

~"If the report is not made avajalble to the
delinquent, this crucial material which enters
into the consideration of the Disciplinary
Authority never comes to be known to the
delinquent and he gets no opportunity whatsoever
to have a say in regard to this critical material
at any point of ¢time till the Disciplinary
Authority holds him guilty or condemns him.
Such would be the consequence even if the Enquiry
Officer has found him to be blameless and
recommended his exoneration in case the Disci-
plinary Authority has disagreed with the Enquiry
Report., There can be glaring errors and omiss-
fons in the report. Or it may have been based
on no evidence or rendered in disregard of or
- by overlooking evidence. Even so, the delinquent
" will have no opportunity to point out to the
"Disciplinary Authority about such errors and
omissions and disabuse the mind of the Discipl-
inary Authority before the axe falls on him
~ and he is punished. It appears to us to be
a startling proposition to advance that the
‘'only authority which really and. actually holds
him guilty need not afford any opportunity to
the person against whom such finding of guilt
is recorded and the material on which he acts.

. (emphasis added)
7. As regards the question that “since the

respondents in the case before us establls'hed the »guilt

of the appliéant on the basis of his admission the question

of vioal_tion of natural justice .by not making the copy .

'

of the Enquiry Report available to him before the order
of punishment was passed, should not arise, w;?iare not
able to accept this contention. Expa't:‘;;‘\i_\at'ing on the

princ_ipleﬂs of natural justice the Hon'ble Supreme Court
' /

in Management of M/s M.S.Nally Bharat Engineering Co.Ltd
: . | recently
Vs. State of Bihar and others, 1990(2) SCC 48,/observed
' &~

as follows:

0.01]

\
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"25,. The management need not establish pari-
cular prejudice for want of such opportunity.
In S.L.Kapoor Vs, Jagmohan Chinnappa Reddy
J., after referring to the observation of
Donaldson J., in-Altco Ltd. Vs. Sutherland
said that the concept that justice must not
only be done but be seen to be done is basic
to our system and it is concerned not with
a case of actual injustice but with the appear-
ance of injustice or possible injustice., 1t

~ was emphasized that the principles of natural
~Justice know of no exclusionary rule dependent
on whether it would have made any difference
if natural justice had been observed,. The
non-observance of natural justice is itself
prejudice to any man and proof of prejudice

- independently of proof of denial of natural

justice is unnecessary". ~ .

DR LR, 4 Y QQ'@

\ ' | v : (empahsis added)

from'thé.above }; is clear that even where on an admission
or by véhalysis_ of facts the guilt of '§he delfﬁquent
official is ,pélpably established the nonbobservaﬁce of
thé érinpiple§ 6f patural justice procedurally) would
vitiate the finding of guilt.

8. We are also not impressgd by: the érgutftent of
the learned qounset for the respondents that this question
had not been taken up by the applicant earlier in the
departmental hppéal." It is _néw establisﬁéd laﬁ that
.the question of'pﬁre law can be taken up at any-s;age
of litigation bev it rin ‘the court ofA‘last resort. In
Cmitéorf Subbanna Vs. Kudappa_Subbanna and o?hers;'AlR
«iREger ‘fD 1325, it wé# héld that an additioﬁal

8

plea on question of pure law can be allowed for the first

“time in grounds of appéal or even as an additional ground -

' esol2
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on a later stage at the dé:ﬁyetlon of appellate and higher

- courts., - Im V.B.Kalingarayar Vs. Rajam, AIR 1978 Madras

192, it was held that ah issue which is one of law and
is ‘self-evident from records can be taken up at thé

appellate stage even 'fhongﬁ\ it did- not figure in the

A

‘origlnal_clalm. The ratio of these-rﬁllngs'dlso persuade

us to feel that the plea taken by the learned counsel

for the applicant zggu¢> the violation of principle of

natural justice cannot be brushed aside. ' ;
9. _In the conspectus of facts and circumstances
o

we allow this appliqétioﬁ to the extent of setting aside

‘the impﬁgned order dated 1053.87'(Exbt.A;3), the ‘Appellate
Order dated 29.2.88-(Exbt.A.6) and ;he order of the Post
Master General dated Sept. 28; 1988 (Exbt.A.8) and direct

that the applicant should be deemed to be on put off

duty from the date of his removal and the disciplinary

procéedtngs"/%%ntinUed from the date of submission of
| “e- | |
the Enquiry Report. The applicant should give his d

efence
! . .

against the findings of the Enquiry Officef in that report
within a period of one month from the date of communica-

tion of this'drder and the Disciplinary Authority should

..‘13
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pass ordérs on the Enquiry Repo;t after taklng ipté
cons;dgration the‘ defence adduced by the applicant.
The Disciplinary Authérity should pass final orders within -
5 period of two months from the date’éf feceipg’of tﬁe
defehce 'of the applicant. ;n the circunmtances; there

will be no order as to costsS..

TR (S.P. MUKER]I)
¥ ; . VICE CHAIRMAN

Ksn.

{
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HON'BLE SHRI N,DHARMADAN,JUDICIAL MEMBER
: -

I héve gons through the judgmeﬁt and -I agree uiﬁh
the conlesion arrived at by my learned brother, Hon'ble
Uica;Chairman. But I would liké to give my ouﬁ reasons fpf
'supportingnﬁhe conelusion, |
2, B This is a.case of diséiplinary proceéding

initiated against the applicant on the basis of a

charge of failure to maintain absolute integrity and

gevotion.to duty wvhile working as a temporary Mailman

\ N

iﬁ the Postal Se}vicg. It was originaily héardvand
dismissedvby us on 10.11.89 giving due weight to the -
admission of Quilt. .The admission of the applicant has
been reco?ded'by’us in the follouing manner =

" The applicant admitted in reply to a
specific guestion from the Enquiry Officer
that he had not informed the Sub Post
Master or the HSA about the extra shest of
stamps found by him., Keeping the entire
conspectus of facts and circumstances in
view we have no doubt at all that the
applicant had received the extra sheet -
of stamps worth Rs,140/= and without
reporting the matter tc his superiors

he sold the sams to the stamp vendor for
his oun personal monetary benafit, His
admission that he found the extra shest

of stamps of Rs.2/- denomination and that
he sold the same for Rs,140/= cannot make
us accept the plea that the punishment
order was based on no evidence."

3. : Thereéfter he Filed R.A 78/89-f9r reopening .
the judg@ent on thé ground that the Larger Bsnch decision
6fv£he Central Administrativé Tribunal, Bombay Bench

in (Premnath 'K.Sharﬁa vs. Union of India,1988(6) ATC 904,

though cited, was not considered in the judgment., R.A

.

. was allowed with the Follouiné observationg= o
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® This is a case whers the authorities have
decided the question of guilt of the appli=-
cant in the disciplinary proceedings placing
reliance on the admission made by the
applicant, In such a case how far the failure
of the authorities-in supplying the copy of

the enquiry report in the light of the princi=-
ples laid doun by the Full Bench im Premnath K,
Sharma's case is a matter which requires con-
sideration., This aspect was not considered in
the aforesaid judgment p assed by us on 10,11.89.
Hence in. the interest of Justlce ve feel that
the applicant's contention requires a further
consideration®,

4, ‘ Under these circumstances the pertinent
question to be considered on the facts and éircumstanceé

5

of this case is as to how far the applicant is prejudiced.

{

by the failure of serving a copy of the enquiry report

4
»

before imposing the penalty, S ' .

5. In a case of appérenf admission of guilt by
the delinquent employee no useful purpose uould'be
servgd by éiving a copy of the'enquiry report finding
him guiity; ‘Mere hearing him over again on the matter
éfter se}ving the report would ?ot ihprové his cass,
This is one of the rare cases, indicated_by the
Supreme édugt in the decision reported in Staﬁe of
Maharashtra vs. Bhaishankar Avalram-jdshi and anofher,'
Axé 1969 SC 1302, in which it was! stated ' ' "that the
Gﬁverhment servant is not prejudicéd by the non-supply
of the r;part of the Enquiry Officer" and there is no

'viol ation of principles of natural justice.

\

6. I am of the view that the Coqrt or the
Tribunal will not issue futile directions or writs if
such Court or the Tribunal is fully satisfied that no

useful purpose would be served by doing so. The

~
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Supreme Court in S,.L Kapoor vs. Jagmohan and others,

AIR 1981 SC 136 considering a similar situation vis-a-vis
the question of violation of the principles of natural
justice held as Follous:-{

"MIn our view the principles of natural justice
know of no exclusionary rule dependent on uhether
it would have made any difference if natural
justice had been observed. Ths non-observance
of natural justice is itself prejudice to any
man and proof of prejudice independently of i
proof of denial of natural justice is unnecessary.
It i1l comes from a person who has denisd Justice
that the person who has been denied justice is not
prejudiced., As we said earlier where on the admitt-
ed or indisputable facts only one conclusion is
possible and under the law only one penalty is
permissible, the Court may not issue its writ to
compel the observance of natural justice, not
because it is not necessary to observe natural
justice but- because Courts do not issue futlle‘
wurits®, ‘

The Division Bench of the Kerala High Court in Super‘Rubbers
(P) Ltd and others v. State of Kerala and another, 1972 K.L.T
' 989, also has taken the same view:=

"Anyway, even as regards administrative orders
to which application of rules of natural justice
is not excluded as no court would indulge in ,

. exercise in futility or in other words as no court
would act in vain, unless the aggriesved party’
satisfies the court that if notice had been
given to him or he had besn heard he would
have impressed on the concerned authority that
no order against him could have been passed,

\the court would not interfers",

e a Regarding the génerél issue of giving a copy of

the enqqiry réport after the completion of the enquiry:

by Follouiﬁg the principles of natural justice, I have
myvoun doubt as to whether it i§ obligatory on the parﬁ

- of the'disciplinary authority to give a Furﬁher oppﬁrtunity
'to a delinquent employee, especially when he has baen

given the charges against him with sufficient opportunity



'Prdcedure Cods requiring to ask the accused after the

A%

to file his written objections, cross-examine the
> _ C.

witnesses cited on behalf of the employer, produce hi§

documentary evidencs and examingtion of his ouwn

witnesses and argue .or giveluritten submission on
fhe bésisfofAtha evidence taksn by tﬁe enquiry authority.,
By afférding such opportunities the requirements of

principies of natural justice have beén fully Fulfilled
and the further Opportuhity on the, basis of the enquiry

report is equivalent to the provision in Criminal

§

decision to punish him,about the gquantum of punishmsnt,
which is alien to a disciplinary proceeding; This

aspect has besn specifically dealt with by the

N\

Constitution Bench of the Supreme Court in Union of

India and another vs, Tulsiram Patel, AIR 1985 SC

1416, The Court held as Follops:-

® The rule of natural justice with which’
we are concerned in these Appeals and Writ
Petitions, namely, the audi alteram-partem
rule, in its fullest amplitude means that a
person against whom an order tc his prejudice
may be passed should be informed of the
allegations and charges against him, be given
an opportunity of submitting his explanation
thersto, have the right to know the evidence,
both oral or documentary, by which the matter
is proposed to be decided against him, and to
inspect the documents which are relied upon
for the purpose of being used against him,
to have the witnesses who are to give evidence
~against him examined in his presence and have
" the right to cross-examins them, and to lead
his own evidence, both oral and documen tary,
in his defence. The process of a fair hearing
need not, however, conform to the judicial
< process in a court of law, because judicial
adjudication of causes involves a number of
“technical rules of procedure and evidsence
whi ch are unnecessary and not required for
the purpose of a fair hearing within the
meaning of audi alteram partem rule in a
quasi-judicial or administrative inquiry®.
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8. Ihlfact the,Lérger.éeﬁch did not advert to

this decision uhile'pronouncing the judgment in Premnafh»
K.Sharma's case. ﬁoreover, the Fécts ih that case
indicate that thelEnquiry OFFicér exonerated thse
applicant of ali'the charges., But the disciplinary
guthorit& declined to'acqept his findings. Considering
the facts of this 6ase, the decision is Very appropriate,
The Supreme Copr; has held in Nérayaha Misra'% case,

1969 SLR 657, that when there is disagreemant by the
disciplinary authority with tha; oflthe findings of

" the Eﬁﬁuiry Officer, it is invariably necessary to |
',give the delinquen£ employse an opportunitQ of being
heard. The Kerala Highvtourt in Thobeas's case ,

1987(1) KLT 501 also took the same view. If there is

no distinction bétuean the cases of disagreement égd
aéreemeht between EO and_DA'about the finding on the
guilt of fhe de;inQUent emblo?ee in a given case of
discipiina?Y enquiry éhe Coufts uouid not have taken

this view as indicated above.:

8. Some of the Supreme Court decisions relied
‘on in Premnath K.Sharma's case except in Bhaishankar
Avalram Joshi's case(AIR 1969 SC 1302), thi;i’uas

. findings in the
disagreement by DA with the/report of EO and on account
of the failure to furnish a copy of enquiry report, there

was clear prejudice to the delinguent employee. But in

Bhaishankar Avalram Joshi's case the facts do not
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indicate as to uhether there is such a disagreement
between the EnquirYIOFFicer and the Disciplinary.nuthority.
But the Supreme Court has méde it Qery clear that the
necessitonf supply of enquiry.report before the- )
imposition of punishment by the disciplinary authority
depends upén the Fgcfs of each case and real:presudice
on the_delinquent eﬁployee on accouat of non-supply of
thé.enquiry report’before the impositioﬁ ﬁﬁ the puniéh-
heﬁt. The‘réquiremeqts.of naturél justice in a givenv
case must depend to a grgat,extenf on the facts and

o . \
‘circumstances of each case,

9, In the case reported in Union of India and

others v. Bashyan(AIR 1988 SC 1000) the Supreme Court

while considering the question oF’Furniéhing enquiry

"report to the'deliqquent:employee before the enfual

. imposition of punishment, présumably atjthe sfage.of'
admission of vv"'.SL‘P(":-"g obv;erv?d that it would be a
stértling proposition to find a delinquent officer
guilt? uithopt affording-ﬁim_aq opportunity of being
heard after serving a Cépy of the enquiry report, The
Court also observed that it.is\"altogether‘% diFf‘ereﬁt=
matter from‘ssnving a second sth cause noticé to
enable the delinquént in the context QF the measure of

the penalty to be impésed".lffurthe? observed as:

AThe matter thus needs careful consideration
in depth, and if necessary at length., As this
Bench is comprised of two Judges, we do not
consider it proper on our part to pass any
order in regard to the present petition though
prima facie we are not inclined to grant leave

4
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in view of the two recent dscisions cited
before us., In any view of the matter we

do not think that it i s proper on our part
to pass any order notwithstanding the fact
that it appears to us that this gquestion

was not directly in issue and has neither
been presented nor discussed in all its
ramifications in the aforesaid two matters™.

10; F;Qm this it is clear that the Supreme Court
has nﬁt laid down any dictum to be'followad’by the
Courfs or Tribﬁnais.kahéy had only exposed certain
broad_asbects which requirs eléborate consideration
and in depth examination by a Constitution Bench aqd
referred the same for being placed before the Consti-
tution Bench- of tﬁe SuprémevCourt. ‘In doing 505 the
Coprt %ailed to coﬁsidef the obsrvations anq c0n61u-
sion already rendered on the subjacf by the eaflier

‘Constitution Bench in Tulsiramrﬁatel's cass,

11, In Fact the Suprame:Court itself has

made it clear‘tha; Constitution Bench decisions uil}
prevail over the deéisions rendered by thé Bench_
consisting of lesser number of Judges in‘State of
Q.P vs. Ram Chandra Trivedi,AIR 1976 SC 254f,'uhile«

stating the principle as follous:-

# It is also to be borne in mind that even

in cases uhere a High Court finds any conflict

between the views expressed by larger and
smaller benches of this Court, it cannot
disregard or skirt the views expressed by the
larger benches, The proper course for a
High Court in such a case, as observed by
. this Court in Union of India v. K,S.5ubra=
i * "manian(Civil)Appeal No,212 of 1975,decided
: on July, 30,1976, 1976 U.J.(SC) 717) to
which one of us was a party, is to try to
find out and follow the opinion expressed
by larger benches of this Colrt in prefer=
ence to those expressed by smaller benches
of the Court which practice, hardened as it
has into a rule of law is followsd by this

Court itself."
. (

\
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Same view has been taken in Ramdas Bhikaji Chaudhari vs.

Sadanaha and others, 1980(1) Supreme Court Cases, 550,

12, According to me, a decision has to be understood

on the facts of the decided cases therein.Without

examining and understanding the factsxcorrectly no
observations anﬁ‘sentences in a judgment can b;
followed in another case as a dictum, . In Quinn v,
Leathem, (1901 A.C 495) Earl of Halsbury LC. said:

M Now before discussing the case of Allen v.
Flood(1898) A.C.1, and what was decided therein,
~there are two observations of a general characte
er which I wish to make, and one is to repeat '
what I have very often said before, ‘that every
judgment must be read as applicable to the
partlcular facts proved, or assumed to be
proved, since the generality of the expressions.
which may be found there are not intended to .
be expositions of_the whole law, but governed
and qualified by the particul & facts of the
case in which such expressions are to bs

found. The other is that a case is only an
‘authority for what it actually decides. I
entirely deny that it can be guoted for a
proposition that ‘may seem to follow logically
from it, Such a mode of reasoning assumes

that the'law is necessarily a logical Code,
wvhereas svery lawyer must acknouledge that

the law is not. always logical at all."

il
)

The same view was expressed by the Supreme Court in

e

State of Orissa v. Sudhansu Sekhar Misra (AIR 1968 S,C

647) Hegde,J., observed:

‘

% A decision is only an authority for what it
actually decides, What is of the essence in a
decision is its ratio and not every observation
found therein nor what logically follows from
the various observations made in it",

13.. . The Supreme Court in Addl.Distt.Magistrate,
Jabalpdr v. Shivkant Shukla and others, AIR 1976 SC 1207,
after qudting the above observations in Quinn v. Leathenm,

(1901 A.C 495), stated as follows:-
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" "that the generality of the expressions which

may be found in a judgment are not intended

to be expositions of the whole law but are
governed and qualified by the particular facts
of the case in which such sxpressions are to

be found, This Court in the State of Orissa
v. Sudhansu Sekhar Misra,(1968§ 2 SCR 154,
163= (AIR 1968 SC 647 at p.652), uttered the
caution that it is nd a profitable task to
extract a~sentence here and there from a
judgment and to build upon it because_the

gssence of the declsion 1s 1ts ratio and

ot every observation found therein.®
(emphasis supplied)

Very recently the Supreme Court in the Punjab

Land Development & Reclamation Corporation Ltd, Chandigarh

v. the Presiding Officer, Labour Court, Chandigarh and

others, Judgment Today 1990(2) S.C.489 discussed in

extenso the binding nature of the precedents and held

as follows:=

"As regards the judgments of the Supreme
Court allegedly rendered in ignorance of a
relevant constitutional provision or other
statutory prov1310ns on the subjects covered
by them, it is true that the Supreme Court
may not be said to "declare the lauw" on those
subjects if the relevant provisions were not
really present to its mind."

XXX XXX

"An analysis of judicial precedent, ratio
decidendi and the ambit of egarlier and later
decisions is to be found in the House of Lords'
decision in F,A & A.B.Ltd. vs. Lupton(Inspector
of Taxes) 1972 AC 634, Lord Simon concerned with
the decisicns in Griffiths vs. J.P.Harrison
(Watford) Ltd.(1963) A.C.1, and Finsbury Secu=-
rities Ltd, vs. Inland Revenue Commissioners
(1966) 1 WLR 1402, with their inter-rslation-
ship and with the question whether Lupton's

case fell within the precedent establlshad

by the one or the other case, said:

" What constitutes binding precedent is the
ratio decidendi of a case and this is
almo st always to be ascertained by an
analysis of the material facts of the
case that is, generally, thoss facts
which the tribunal whose decision is
in guestion itself holds, expressly
or implicitly, ‘to be material,"®

It has also baen analysed:‘

n A Jud1c1al decision will often be reached
by a process of reasoning which can be reduced
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into a sort of complex syllogism, with the
major premise consisting of a pre-existing
rule of law (either statutory or judge=-
made) and with the minor premise consisting
of the material facts of the case under
immediate consideration., The conclusion is
the decision of the case, which may or may
not establish new law-in the vast majority
of gases it will be merely the application
of existing law to the facts judicially
ascertained, Where the decision does
constitute new law, this may nor may not

be expressly stated as a proposition of

law: frequently the new law will appear

only from subsequent comparison of, on the
one hand, the material facts inherent in the
major premise with, on the other, the mater-
ial facts which constitute the minor premi ss.
As a result of this comparison it will often
be apparent that a rule has been extended
'by an analogy expressed or implied.®

XXX . ' XXX

- " This Court held in State of Orissa v.
Sudhansu Misra 1968(2) SCR 154, that a
decision is only an authority for what it .
actually decides, What is of the essence
in a decision is its ratio and not other
observation found therein nor, what logi-
cally follows from the various observations
made in it.,m oo

15, | So there is nothing wrong in assuming that the

judgment rendered in Premnath K,Sharma's case and

Bashyan's case are per incuriam without noticing or
y s
/ _ .

'Follouing‘a.binding precedeht of the Supreme Court

itself, The Latin expression per incuriam means
through inadvertence. 'A decision can be said

generally to be given per incuriam when the Court

has acted in igﬁqrahce of a prgviods decision of

its oun or‘uhen the High Céurt has acted in igdorance
of a'decision of tﬁa.éupréme'Cdurt. .It cannot bé
doubted that Article 141 emb‘o«n‘:ii_es as a rule of lau,

the doctrine of precedents on which our jud;cia;'

- system is based!,
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16, ' According to me, since the very question as
te the cor:ecfness of the decision in Premnath K.Sharma's
case and, on the Easis of the reference.in Bashyan's
- case, the légal effect of non-Fanishing a copy of
the enquiry report to the delinq@ent employee before
'imposing the punishment by the disciplinary authority
are~peﬁding consideration befor9 the Supreme Court,
it is npt appropriate at this'stage on my paft to
take a.decision'in respect of this matgef on gither
way except to follow the decision of‘ﬁhe Larger Beﬁd1.
Judicial decorum‘also requires me to respect the
Lérger Benph decision till it i's reversed or set
aside by the Supreme Court,, Under these circqmstances;
I agree with the final conclusion arrived at by my
learned bro£her in“this_ca;e in setting aside the
impughéd order and directing the respondents to
continue the disciplinary pro?eedings against the
lapplicant from the date of submission of the enquiry |
report énd completing the same within the period
mentioned.iﬁ'the judgment in terﬁs of the observati6ns
and directions contained therein, The'applicatioq is
allouea to the above extent. No order as to’costs. .
Iy

| (N.DHARMADAN )
: | JUDICIAL MEMBER

N.je]
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Whether their Lordships wish to see the fair copy of the Judgement?w :
To be circulated to all Benches of the Tribunal ?

JUDGEMENT

" (Hon'ble shri N.Dharmadan,Judicial Membex)

This is a review appllcatlon filed by the applicant

in OA.6/89 ‘It was allowed as per our Judgment dated 18.6,90,

'vWie guashed the.impugned orders passed by the appellate authority

and the disciplinary authority and directed the continuance of the

disciplinary procCeedings from the stage of submission of the

enquiry ;ep¢rt_f0110wing the decision of the Full Bench reported in

Premnath K.Sharma's case. We also observed that"the applicant
should be deemed to be on put off duty %rom the date Of‘removal“

during the pendehcy of the proceedings.

\
3
\

| 2. The complaint in this petition is that the Tribunal lost

sight of the fact that the case is gpverned by the Extra Departmental
Agénts (Conduct & Service) Rules, which do not contain any provision
to kéep an BD'Agent~under deemed put_off duty corresponding to
Rule‘lO'(4).and'(5) of CCs(CCA) Rules, 1965, The provisions of .

CCS (CCA)Rules do not apply in this case, Hence the Tribunal
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- wrongly  directed that the applicant should'be deemed

to be under put off duty. Even the inherent power of

the Tribunal cannot be 'invoked for passing‘éuch an

ordér. AcCérding to the applicant there is‘nén-peréeption
of the legal aspect and it is a good ground f£or review.
He has cited the follOWing dec1sxons in support of his

contentionsg o \

i., Padam Sen and another VSe State of U.P, AIR 1961 sC 218
ii. Balvantrai Ratilal vs. State of Maharashtra, AIR
11968 SC 800

iii.Mehra vs. Union of India & others, AIR 1974 SC 1281 :
iv. Ananda Narain Shukla VS. state of M.P, AIR 1979 SC 1923
v. Savitri vs. Govind Singh Rawat, 1985 (4) sCC 337
vi. Antulay vs. R.5.Nayak and another, 1988(2) sCC 602
vii.Saradamna vsS. Supdte. of post Office,1983 KLT (SN) 32

3. vhile, quashlng the orders passed agalnst the

aopllcant in the dlsc1p11narj enquiry on technical grOund

'of non-furnlshlng of the Copy of the enqulry report

we felt in the 1nt¢rest of justice to continue the enguiry
from the stage of the submission of enquiry report .
tie have also flxed a time llmit of two months for passing

’

final order by the dlsc1p11nary authorlty in this case.

.Since we were satisfied that the applicant should be

deemed to be on put off duty from tﬁe,date of removal,
for a prOper conduct of the enqalry we have passed such
an order having regard to the facts and circumstances

of this case notwithstandlng the fact that the Extra
Depértment Agent (Condqct & Sérvice)\R?les do not
éonﬁain any proviéion to keep an ED Agent under deemedA
pﬁt off duty. There is no bar in passing an order as

indicated above and there is. no illegality’ or 1rregular1ty

in the ordere.

4. : None of the grouﬁds urged by the applicant
persuades'us to interfere in this matter inveking our
power of review under the provisions of the Central .

Administrative Tribunals Act 1985 read with the Rules

made'thereunder; : - .
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5. There is a catena of decisions laying down
that no rev;ew is admissible merely because the Court
or the Tribunal had made a wrong approach to the problem
or rendered a decision which appears to be wrong or
illegal, accordlng to the parties of the case. A
review petition can be entertained only oh the basis
‘ of some grounds coming within the purview ef Order 47
" Rule 1 of Civil Procedure coae,gf;%xyy“XXA.quKKXYX EPf
Q30X AYRXXXXXXXRAXXXXYX/XAXXXKAXXXXAﬁﬁ There would
‘have been some substance in the petition if the applicatt
" had stated that (i) there had been some discovery of
any important matter of evidence which after the exercise
of due diligence was not within the knowledge or'couldr
not be produced by the applicant at .the time wheh the
order was passed or (ii) there hed been some mistake
or error apparent on the face of the record or (iii)
any otﬁer sufficient and satisf%ctory reason which calls
for a review of the judgment in the interest of justice.
Since none of the grounds or criteria of this nature has been
brought to our notice..por met in the present Case, we see
no force in the argument . for a review of the judgment already
prOnounced by us on 18 6.20. The\réasons urged by the
applicant, perhaps may be grounds for appeal kut do
not come wlthln the criteria enumerated above for
b 1nvok1ng our power of rev1ew in -this case. The
decisions cited are not directly bearlng on the point,
They are dlStlDQUlshable.‘ The cases favouring review
or opposed to it are legion,‘énd in every case, point
falls to be decided on particular facts and the dictum
to re applied with reference to the facts which are
identical and not otherwise, 'SUBJECTUM SECONDUM MATERIUM''

is the guiding principle. (See Quinn wvs. Leethem,(1901)AC 495,
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followed in A.D.M. Jabalpur v, S.Shukla, AIR 1976 sC 1207

‘and 1976 K.L.T 691(FB).

6. we have recently (same bench) considered the
scope and ambit of power of review of the Tribunal in RA 9/90

and held-as foliowss=

"The Supreme ‘Court in Sow Chandra Kanta and another
vs. Sheik Habib, AIR 1975 SC 1500 observed that a

" review is a serious step and is to be allowed only
when there is a glaring omission or mistake of
fact. Still in another case A.T.Sharma vs. A.P
Sharma and others, AIR 1979 SC ‘1047, the Supreme
Court observed that the power of review cannot
be exercised on the ground that the order is
erroneous on merits. This Tribunal in Manindrd
Chakraborty vs. Union of India and others, &A.T.R
1986 (2) CAT 299 observed that the review cannot
be treated as if it is an appeal, because review
is a serious matter. The Tribunal still in another
case Ranjit Singh vs. Union of India and others,
1988 (7) ATC 670 categorically stated that the review
cannot be based on a substantive issue which has
already been decided or on a particular point which
was not pressed in the original application . In
M/%5. Associated Tubewell Ltd. vs. R.B.Gujarmal Modi,
AIR 1957 SC 742, the Supreme Court went to the

extent of saying that a view arrived at by a Judge

may be erroneous but that by itself can afford
no ground for review. The remedy would lie in such
cases by appeal.”

7. In the result we are of the view that there is
no substance in the review petltlon. Accordlngly we dismiss

the same. There will be no order as to costse

MJWW

(N.DHARMADAN) : {(S.P MUKERJI)
JUDICIAL MEMBER - : VICE CHAIRMAN '
Neje]



Y

CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

DATE: 26.2.1990
PRESENT
HON'BLE SHRI S. P. MUKERJI, VICE CHAIRMAN
&
HON'BLE SHRI N. DHARMADAN, JUDICIAL MEMBER

R.A. No. 78/89 in
. Oo A‘ N@O 6[89

Ce A. Sudhakaran Review Applicant
_VS. - | -

1. Head Record Officer, _ ‘
RMS 'EK' Division, et
Cochin~16

2. Senior Supdt. of RMS,
RMS 'EK' Division,
Cochin,

3. Postméster General,
Kerala Circle, Trivandrum, .
4, Union of india repreéented by
' Secretary, Ministry of Communications
New Delhi and

5. Ve Krishnankutty (Inquiry Authority)
Assistant Supdt. of RMS, } : _
Cochin Sorting Air/3, Cochin Respondents

Mr. O. V. Radhakrishnan Counsel for
S _ . the applicant

Mr. P. Santhalingam, ACGSC , Connéel for

respondents
JUDGMENT

HON'ELE SHRi Ng DHA#MADAN{ JUDiCiAL MEMBER

The applicant in this review application seeks
to review the judgment dated 10.11.1989 in O.A. 6/89
on the ground ﬁhét there are'errorsapparent’ on the

face.. of records .
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2. According to the applicant he wds not given a copy
of the enquiry report before Annexuré-III order removing
him from service and this is a procédunalillegality as
found by @ Full Bench of the Central AdminiStrative
Tribuna&l (Bombay Bench) in Premnath K. Sharma V. Union of
India ( 1983 6 A.f.C.‘904). Though this decision was

\

brought to the notice of the Tribumal at the time of the
{ .

' . it O

hearing, it was omitted to be considered and/passed the

judgment dismissing the Original Applicétion. This is

an error apparent on the'ﬁaceg of the records in that it

does not deal with the most important contention of the

applicant raised in the O.A. and argued at the time of

-hearinge

3. We have heard. the argumentS_of thé learned counsel
of bOth the parties. This is a .case where the authorities
have decided the question of guilt‘of the applicant in
the disciplinary proceedings'placing reliance on the

admisSion made by the applicant. In such a case how far

the failure of the authorities in supplying the copy of

£he enquiry report in the lightAof the principles laid
down by the Fuil.Bench in Premnath Ke Sharma's case is 3
matter which requires consideration. This aspect was
not.consideréd in the aforesaid judgment passed by us on
1Q.ii.89. 1Hégce in ?he‘interest of justice we feel'that
that tﬁe applicant's «contention requires a further
éonsideration; Acéordingly, we feel that the decision
rendered in this case is to be vacated and the case

should be heard afreshe.
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4. In the result, we recall cur judgment dated

10.11.89 in O.A. 6/89 and vacate the judgmente The

case will be heard de novo On 16.3.90. The parties

may be informed accordinglye

o Mo
(N. Dharmadan) (S. P. Mukeer)
Judicial Member : : ~ Vice Chairman

kmn



