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CE?\TRr’\L AU.HINISTV\AT IVE TRIBUNAL
' ER® A"(LJLA?'T BENCH

O A No 599 595 of 2006

- Wednesday, this the 23“’._day of July, 2008.
CORAM o

HON'BLE MR. GEORGE PARACKEN, JUDICIAL MEMBER .

HON'BLE DR K.S.SUGATHAN, ADMINISTRATIVE MEMBER

' o.A.589/2006

A, Sharafudeenkutty,

De“wy Conservator of Cclreets Co ordmat'on)
Forest Head Quaners

Vazhuthacaud, . :
Thiruvananthapuram. s ....A,,pl'cent

' '!3\/ Advocate Mr OV Radhakrlshnan Semor thh Nir Antony Mukkath )

:v.

1. State of - Kerala represented by 1ts
Chief Secretary,
Government Secretariat,
Thiruvananthapuram.

2. Principal Secretary, -

: Forest & Wild Life Department,
Government Secretariat,
Thiruvananthapuram.

3. -Secretary,
' Ministry of Environment & forests,
Government of India,
_Parvavaran Bhavan, =
4" Floer, CGO Cemplex, Lod; Road, ‘
New Deini—10 003. ‘
4. Union of India represented bv zts
“Secretary,
Ministry of Environment & iorests
- Paryavaran Bhavan,
4" r~"'ﬂo' CGO f‘onﬂ'ﬂ'ev Lodi Road,
New Delhl—- 10 003

- 5, Accountant General (A&C)

Kerala, Thxruvananathapuram 585.038. Respondcnta

(8v Advocate Mr TPM |bfahim K%‘an SCGSCfor R, 3&4)
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(By Advocate Mr R Prem Shanker, GP for R.1, 2 & 5)
0.AN0.595/2006 |

P.Muraleedharan Natr IFS, !

Deputy Conservator of Forests(Retired),

Sociai Forestry, Forest Head Quarters,

Vazhuthakkadu, Thiruvananthapuram-14,

(TC 91246911, Maycokha, '

Sreerangan Lane, Sasthamangalam,
Thiruvananthapuram-10. - - Applicant

(By Advocate Mr OV Radtw{ak:‘ishnan, 'Seni_or. with Mr Antony Mukkath )
| V. |

1. State of Kerala represented by its
Chief Secretary, ‘
Government Secretariat,
Thiruvananthapuram,

2. Principal Secretary, .
Forest & Wild Life Department,
Government Secretariat,
Thiruvananthapuram.

3. Secretary. ‘
© Ministry of Environment & forcqts
Government of India,
" Paryavaran Bhavan,
4" Floor, CGO Complex, Lodi R.,ad
New Deihi—10 003.

4. Union of india representéd by its
; Sccretary, '
Ministry of Environment: & forests
Paryavaran Bhavan;-
4" Floor, CGO Complex, Lodi Road,
New Deini—10 003 '

1
S. Accountant General (A&E
Kerala, Thiruvananathapuram-£2
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(By Advocate Mr TPM Ibrahim Khan, SCGSC for R.
(By /\dvovate Mr R Prem Shanker, GP for R4, 28&5) !

This application having been finally hnard on 26,6.2008, the Tnbunal on
23,7.2008 delivered the folloving:
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HON'BLE MR. GEORGE PARACKEN, JUDICIAL MEMBER =

The issue involved in these two cases are the same and, thevefore, they

are being disposed of by thts common order.

\

2. Facts in O.A.589/2006 - Abplicant belongs to the Kerala State Forest

Service (SFS for short). He was éntitled to be appointed on promotion to the
Indian Forest Service (IFS for shor’t,) before his retirerﬁent from the SFS on
attaining the age of 55 yearé on 31.5.2002. He had filed O.P.8476/2002 before
the Hon ble High Court of Kerala complammq about the mordmate de!av in
lssumg conftmatton orders in the cadrn of Assrstant Conservator of Fotests and

seeking a direction to the 2™ respondent to isstie orders confirming hrm in the

cadre of SFS with effect from 1.5. 199‘5 as prooosed in the letter dated 16.4.2001

of the Chief Conservator of Forest (Admmrsuatron) and also for a directlon to
resoondents to conSIder him for appomtment by promotlon to IFS aqarnst the
vacancies of the year 1996 or succeequ years in his turn without regard to his
impending retirement from the SFS on attammq the aqe of 55 years and to grant

him all consequentlal benefits mc!udmg arrears’ of pay and aIIowances In the

'sald O.P, he had filed C.M.P. No. 22739/2002 praying for an mterlm order

directing the resoondents to. consider h|m for selectlon for aopomtment to tFS

On the above C.M.P, the Hon'ble High- court passed an mterlm order dated

30.5.2002 declarmg that if owmg to the detay on.the apart of the. respondents to .

act in time and as a,result, his clalm cannot be taken up for consnderatron before

!
has retirement, his rettrement from service W,tl not affewct his rights to Wthh he

“was otherwise eligible but for hss retlrement. The afores 1ald order (Anenxure A—1)

reads as follows: i - i

“Heard both sides. The petitioner prays for a direction to the
respendents to consider his claim for appomtment by promotion to .
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IFS cadre in the Selectron committee meeting which is going to be
held for prepar'ng the select list for the year 1995 and subse quent
years. But the petitioner has not so far'been confirmed in the cadre
of Assistant Conservator of Forests. Therefore, in the absence of
any such cenfirmaticn, he is not entitled .to be considered and this
court cannot issue any direction to consider his claim as prayed for.
Apart from that, the dispute regarding appointment to IFS Cadre is a
matter ex,c!us"'elv within- the jurisdicticn of the Central Administrative
Triounai. For this reason, also, this court is not justified in issuing a
direction as praved for. But, in the case of the petitioner, the time is
running out. He is retiri ng on 31.6.2002. Therefere, it is declared
that if owing to the delay on the part .of the respondents to act in time
~and as a result his claim cannot be taken up for consideration before
his retirement, his retirement from service will not affect his rights to
which he was othenmse eligible, but for his retirement.”

'21. The applicant retired from'SFS on 31.5. 2002 and was relieved of the

charge of the post of Deouty Conservator of Forests which he was holding then.
However the State Government vide. Annexure A‘ 2 order dated 31 10. 2002

confirmed him in SFS.wrth effect from .1.5.1998 against the cadre.pos_t.

-Consequently, the Selection Comrnitt‘ee"vmich met on 11.8.2003 inoluded his
name at S!.No.3 in the select list for the year 1999(Annexure A-3). When there

‘was again delay in hrs apporntment to IFS he approached this Tribunal vide

0.A.51/2004 seekmg a direction to the resoondents to appomt him from the

select list for the year 1999 to IFS from the date of his ent;tlement wrth all”

f%above O.A was disposed of by this Tribunal by order dated 29.4.2004 dlrectmg
the respondents to rssue orders reaardma aopomtment of the aoplrcant to IFS on

the basis of his placement at S!.NO.S in the select list of the year 1989 with

consequential benefits as expedifiousiy as possible. The operative part of that
order is as under:

"3, We have carefully nerused the maternial placed on record and
have heard Shri O.V.Radhakrishnan, learned counsel appearing for
the "appiicant and Smt.Lalitha Nair, iearned Senior government
Pleader who appeared for the State of Kerala. The facts are
und:sputed The applicant was a State Ferest Service Officer and
was eligible for consideration for induction to IFS. He could not be
considered for induction before his retirement for the reason that
the Annexure A-1order confirming him as Deputy Conservator of

-consequential benefits including arrears of pay and allowanc’es with interest. The
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Forests was issue only aﬂer hi° superannuatnon However, no
selection for prepa raticn of Select List for +he vacancies of the year
1895-96 onwards was made till the apoucant s retirement. Further,
the Hon'ble High Court of Kerala had in its order in A-1 in -
C.M.P.Ng. 22739/2002 inO.P.No. 0476/’?00’7|C declared as follows

!

Therefore it is declared that if owmg to the delay on
the part .of the respondenfs ta act in|time and as a result
his claim cannot be taken up for consideration before his
retirement, his retirement from service will not affect his
rights to which: he was otherwise "e!igible, but for his
retirement.” ‘

Taking note of this deciaratlon the appl:cant was considered by the -

respondents for inclusion in the Select L‘nct and his name was

included in the list . .for the vacancies or the year 1898. the

unconditional willingness of the aophcawt for appointment to the

Indian Forest Service has been obtained on 7. 11.2003. These are

facts undisputed. ., Having considered the appncant for appeintment

by promotion to IFS under Regulation 5 of IFS (Appomtment by .

Dromot'on) Regulat'ona 1966, having p aced his name in the Select

List and having obtained his unconomonal willingness, the -

respondents cannot say that the applicant cannot be appointed to

the IFS for the reason that he retired frem State Forest Service on -

31.5.2002 especially in the face of a declaration in the judgment of -

the Hon'ble High Court of Kerala regdrding his entitlement. Further ;

the learned counsel of the app’xcan eta*esl*hat Shri-Patric Gomez

whose name was mcluded in the Select List .for the year 002 who

had retired from service in 2003 has been mppomted to IFS. Thisis |

not disputed by the counsel appe'zrtng for the respondents. The .

contention that the applicant cannot be. appomted because he had |

retired form Service on 31.5.2002, therefore, is untenable. There is

no other contention raised. Since 'ntegr'ty certificate to serial No.2

has not been issued thus appears to be no [reason why the order of |

appointment of the applicant should not be issued. No other

grounds for not issuing rder of appointment of the applicant whose

\M"Il]gﬂO.:S has: been obtained within - a mo]nth from obtaining auch'
willingness has been taken by the resaondents

In the result, the application is dtsposed of d:rect:ng the .

~ respondents .to issue order regarding appomtment of the applicant
to the IFS on the basis of his placement at SI.No.3 in the Select List
for the year 1999 with conaequentml enefits as expe"'t'ously as
possnbie at any rate within three v/eeKks ﬂ'OIY‘I today. No COSta

|
2.2  Since the respoddents_ did not comply -with the aforesaid directions, the
applicant filed Contempt Petition (C)'N'o.4-4.w’2004‘ against the respondents.

Meanwhile, the respondents approached the Hon'ble High Court of Kerala in

W.P.(C)N0.18423/2004 challenging the order of thlS Tribunal in OA51/2004

The Hon'ble High Court dismissed the said Wit Fretmon by ;udgment dated

g
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20.7.2004, and its operative part is as under:’

“2. Hence, following the principles and reasoning contained in’
the judgment dated 1.4.2004 in W.P.(C) No.10707 of 2004, we
hoid that there is no merit in this writ petition. Accordingly this writ
petition is dismissed. : :

3. Leaned Epecial Government Pleader submits that the order
of the Central Administrative Tribunal was not implemented in view
of the decision to file this writ. petition and that notice has been
received by the Chief Secretary in a petition filed by the 1%
respondent before the Central Administrative Tribunal under the
provisions of.the Contempt of Courts Act. Learned Special
Government Pleader submits that further time may be granted to
implement the order of the Tribunal and further proceedings in the
Contempt of Court cdse may be kept in abeyance in the
meanwhile. In our view this request sheuld be made before the
Tribunal itseif and we have no reason to assume that if such a

request is made it will not be considered by the Tribunal in
accerdance with law.” ;

2.3 On the same d'ay,v the High Court has dismissed O.P.N0.9476/2002

(supra) pending before it confirming its éarlier order dated 30.5.2002 in CMP

No.22739/2002(supra) and its operative part is reproduced as under:

the first respondent issuedlAnnexure A-7 notification dated 4.10.2004 appointing
the applicant to IFS on the basis of the select list of 1999 and allocated him to

Kerala cadre of IFS under Stjb rule (1) of Rule 5 of Indian Forest Service (Cadre)

-

‘4. Learned counsel for the petitioner submits that on the basis
lof the petitioner's inclusion in the select list for the year 19399 and
the order dated 29.4.2004 of the Central Administrative Triounal in
0.A.51/2004, the State Government has obtained the willingness of
the petitiotier for appointment to the IFS and the willingness has

~ been forwarded to the Central Government. The Central
‘Government has.to now issue formal orders appointing the

petitioner to the IFS, |
S in the light of the above facts iearned counsel for the

petitioner subjnits that no further orders are required in this writ

petition except confirming the order dated 30.5.2002 in CMP 22739
of 2002. Learned counsel also submits that in view of the order of

. the Tribunal in O.A.No.51 of 2004 directing the respondents to’

appeint the petitioner to the IFS with censequential benefits it is
aiso not necessary for this court to consider the prayer for
consequential benefits.
€. Hence the writ petiticn is clo
30.5.2002 in CWMP N0.22739 of 200

sed cenfirming .the crder dated
5" i

AN

1

- 24 Thereatfter, during the pendency of the aforesaid Contempt Petition itself,
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Rules. Subsequently, the State Gove! nment also has lssued order Annexure A-

8 dated 25.10.2004 appomtmg him as Deputy Conservator of Forests (Co-

ordinaticn), Thiruvananthapuram in an existing vacancy.

:2.5 Thereafter, vide Anenxure A-tG reovesentatlon dated 28.3.2005 to the

‘State Govemment the appl:cqnt souoht to issue @ rewsed notsﬁcauon from the

respondents appointing htm to the IFS t'rom 1 1.1989 i.e. from the date of select
fist for the year 1899 with all consequentlai benefh including pay and allowanccs .
and also to reqularise the period from 1.6.2002 to 25.10.2004 as duty eligible
for pay and allowances and pensmnarv beneﬁts Since there was no response

from the State government, he followed lt up \mth Annexure A-12 representation

- dated 5.7.2006 and Anenxure A-13 representat:on dated 6.7. 2006 On the other

hand, the Accounts Ofﬁcer of the respondent deoartment V|de Annexure A—15

letter dated 22 11.2006 mfo med the ataohcant that his reauest to reckon the

penod fxom 1.6.2002 to 23 10 2004 as quallfyxng service for the purpose of

computmg the pensaonary benet’ts has been referred to the Mamstry of

. Envnronment and Forest f01 their remarks but hrs Dav dunng the b:eak in service

was alreadv regularlsed notlonallv bv ﬁxmg h:s pay at RstGSOO/- as on

1.12.2006 and the total 'emoluments at Ra 33,328/~ by Annexure A—16 pay slm

-jidated 20 11 2008. Resnondents have also’ vide Annexure A—17 tetter dated

'10.1.2007 admitted his quahfvmg service as 38 years limiting the 33 yea:s for

:oenswnarv benefits and determlned hus monthlv pensnon as Rs. 12 263,- and the

'DCRG of Rs.3:50,000/-.

.2.6 The aopllcant submltted that no dlscrollnat\//cnmmal proceedlngs were

A

pending against hum and he was entntled to be aopomted in terms of the
Government. of India, Ministry of Environment & Forest revised quidelines

regarding promotion to various grades of IFG issued by Annexure A-14 letter .
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N0.20019/01/2000-1FS Il dated 18.1%.2002.. The relevant part of the said letter

Is. as under:

“1. Appointment to thé Junior Admi‘nistra'ﬁve.erade

. An officer is eligible for appointment in the junior Administrative
Crade on completing 9 years of service. ‘This grade is non-functional
and shail be admissible without any screening, as a matter of course,
to all the officers of the Senior Time Scale from 1swt January of the

relevant year, except in cases where any disciplinary/criminal
proceedings are pending against the officer.”

He has also submitted that he ‘was due to retire on siuperannuati'on on attaining
the age of 60 years on 31.5.2007 and any further delay in revising the date of
his appointmlent to IFS by assigning the date of enti!tlement\' viz, 1.9.1999, will

put him under grate disadvantage and loss.

2.7  Finally, the Union Gévernment (respondent No.3) vide its letter dated
9.11.20086 (Annexure A-19) informed the State Government that:

“..the request of the applicant and similarfy placed persons to grant
them retrospective appointment to IFS (i.e. w.ef. the date of effect
of seiect list) cannot be acceded to for the following reasons:

(i) Since they have not worked on the post of IFS from the
date of their retirement from State Forest Service on
attaining the age of superannuation till the date of joining as
IFS, there shall be no pay for no work. Therefore, such
officers shall be entitled fer fixation of their pay with effect
from the date of joining as members of IFS and not from
the date of inclusion of their hames in the select list or from
the date of their retirement from SFS.

(i)The intervening period from the ddte of retirement from
SES on attaining the age of superannuation to the date of
assuming charge as {FS officer after issue of orders of their
appointment is treated as dies non. |

(iiyThe period they have not worked in the service will not
count towards service and hence cannot be regularised.”

The State Government vide Annexure A-18 impugned order dated 15.1.2007,
informed the applicant that his request for ép’pointment to IFS with'retrosp'ective

effect from the date of effect 'of' he Select List with all consequential benefits and

for regularising the period which he was not in service was considered along with
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similar requests from S/Sh,ri. .1 \-/arghesc.at iFS v(Retired), Patrié’ Go‘méz IFS and
P Muraleedharan Nair [FS (R'étiréd), but ,theﬂGovara\rnmeht‘,o,f Indfa has nof agreéd
to it. Thereafter, | the Accounts O‘ffc'ér, Indian  Audit Department,
Thlruvananthaouram vude Anne,(ure “A-20 dated 8.3. 2007 referring to the
Annexure A-18 letter dated 15 1. ./_007 informed the applicant that his pay as on

26.10.2004 has been refixed as Rs 14 650/- Afong with the said letter, the pay

slip dated 8.3.2007 {(Annexure A~21) red'ucmg his pay to Rs.31,323/- from

Rs5.33,328/- was also served on.tthe'appiicant.
: ' N

!
28 The applicant has, tﬁerefore, filed the present O.A seeking the following

reliefs:

i) To call for the records leading to Annexure A-18 GO dated
'15.1.2007, Annexure A-19 Goveinment. ’ of India" letter ~ datad
9.11.2006, Annexure A-20 dated" 1232007 and Annexure .A-21%.-
. dated 8.3. 2007 and to set aside the same ,

! u) To lssue approprlate dlrect!on or order dlrectma the resoondengs to.
assngn 1.1.1999 as the ‘date of appo»ntn ent 'of the applicant to Indiah *
forest Service havino been aonointed from the Select List of the year, - .
1999 and to grant him fixation of pay in the- Indian Forest Serwce.
reckomng his service from 1.1.1999 ‘and to make available the."
arrears of pay and-allowances with interest mthm a time frame that
may be fixed by this Tnbunal ! |

i) To issue appropr:ate direction or order directmg the respondents to
assign year of allotment reckomrg his service in the Indian Forest
Service from 1.1.1989 in terms of Rule 3 of the IFS (Regulation of
Seniority) Rules, 1997. |

' av)'lo issue ﬁpptopmt@ dt.ortton or ordm duechnq the respondents to
reqularise the period of absence from 31.5.2002 to 26.10.2004 as
duty in the Indian Forest Servxce for all purposes and to grant him
arrears of pay and anowéh.ce"s with interest within a period that may

© be fixed by this Trlbunal ‘

v) To issue appropriate direction or order directing the respondents to .

promote the applicant in the Jumor Administrative Grade with effect
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from the date of his ventit!ement as determined on assigning the year

~ of allotment in terms of Annexure A-14 quidelines and to make
available the arrears of péy'and allowan’ces th‘at would become due
to him on his promotion to Junior Admmxstratlve Grade with interest
W‘lthln a period that may be limited bv th;s Trabuna! and to expeditious
steps for oreparatlon of and completion -of pension papers and to
forward the same to the Accounts Officer in terms of the provisions
of Rules 56 to 61 of_the CCS (Pension) rules. '

" Facts in O.A.595/2006

3. The applicent belon‘gs to theKerala State Ferest Subordinate Service. He
was included in the select list te be prdmoted to IFS for the years 1895-96 and
1996-97.  He was at SLNo.6 in the select list for the year 1995-96 and at
SI.N6.2 in the select ‘!ist for t_hﬁyear 1996-87 (Annexure-At). Since he was not
given the promotion in time, he was made téAretire from the State Forest Service
with effect from 31.10.2_00,0 on ettainn@nt of 55 years. The Selection

Committee met only on 11.8.2003 for.ﬁreparation of yearwise select list from

»1995-'96 to 2001-02. As the applicant was not appointed t'o the IFS on the basis

of the mclusnon of hlS name in the select list as aforestated, he filed |

O A.No. 74712004 before th|s Trxbuna! seekang a dlrectlon to appoint the him to
IFS with all consequentla’ benefts Durmg the Dendencv of the aforesaid O.A,,

the respondents have aopomted him to IFS as per notafcatlon dated 31.1. 2005
=(Annexure A-2) and he was aIL'ocated to Kerala cadre of IFS.  Consequently,
é\/ide Annexure A-3 order jdated' '29.3.2005, the State Qovernment posted him as
vDeputy Conservator ef Eofest in the IFS eedre. Finally, he retired on
superannuation on 31.10.2005 from IFS while he‘lding the post of Deputy

Conservator to Forest ('.So'cia! Forestry).

3.1 Applicant submitted that under Rule 3, sub.rules (2) to (4)of the IFS

¥
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(Reguiation of Seniority) Rules 1897, every officer snal! be assigned an year of
allotment Therefore, he conten?ed that he ought to have been promoted from
the date of occurrence of vacancy against w’n.ch he was appointed from the
select list of 1996- 97. He has also etafed that "he failure en the part cf the
Select committee to hold _yeariy meetings shall'not visit him with anv adverse civil
.conseduences His further contention was that he was kept out of service
unlawfully from 1.11.2000 tlH he was allowed to join the IFS on 29.3.2005 on the
basis of the appointment to the IFS made from the select list of the year_s 1996-
97 and therefore, his absence from the State"Fo.rest Service shall not constitute
break in service for the obwous reason umt he was -entitled to be appointed bv
promotion to IFS from the select list of the years 1996 97 and he ehould be
deemed to have aopomted to iFS W1th effect from the date of occurrence of the
vacancy dunnd 1996-97 to whscn he *ms se;ccu,d the retrrement ﬂom the State
Forest Ser\uce notvmthstanqu He L1as therefore, submltted Annexure A—6
reoresentat;on dated 10 5. 2005 oomtmo out that he was unjus*ly demed
aopomtment by promotlon to !FS .nspnte of h-e inclusion in the Se!ect Lsst of the
yeata 1996 97 and msplte of the existence of vacancies-to accommodate h1m
The said renresentatlon was followed up bv Annexure A- 7 remmders dated
19.10.2005, Anenxure A-8 reoresentatxon dated 1.2. 2006 Annexure A—9
representation dated 11.7. 2008 and Anneyure A-10 representatton dated
11.7. 2006 Accorcnng to the aooolcant ms reoresematlons were forwarded bv
the 19‘ respondent to the 3 respondent on 25.10.2005 and followed it up by

remlnders dated 20.12.2005 and 22.5. 2006 but there was no response

!

_3.2 On the other harrd the first respondoni’ vide Annexure A-12 G O(Rt)

No 4081/06/Fin  dated 3157006 accorded him  sanction for payment of

oensnonarv benefits taklno onlv 32 vears of duah‘\mg service into cons:deratlon

as against the total quahf\,mo service of 37 years on attammo the age of 60
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years as on 31.10.2005. l-le was also s.erved"'with Annexure A-13 pension
payment order dated 19.7. 2006 drantlnd him Rs. 10 072/- as pension with effect
* from 1.11.2005 and the Ann-exu‘re A-14 salarv slip dated 31.5. 2005 The 1
respondent has also issued Anenxure A-18  G.O(Rt) No.388/07/GAD dated
15 1.20086 statmg that the Government of India (3"’ reapondertt) has issued a

letter dated 9. 11 2006 (Anhexure A-19l clarifying that his request to grant

retrosoectrve appointment Wlth effect . from the- date of select list cannot be
acceded to, for the reasons that {ll since SFS ofﬁcers have not worked on the
post of IFS from the date of therr retlrement from SFS on attalnmq the age of
superannuatlon till the date of joining as IFS, there shall be no pay for no work
and, therefore, such officers shall be entitled for ﬂxatlon of their pay with effect
from the date of joining as members of IFS and not from the date of inclusion of
their names in the select llst .or from the date of their retlrement from SFS, (u)
the lrter\/enmd period from the date of retlrement from-SFS on attaining the age
of suoerannuatlon to the date of assuming charge as IFS officer after issue of
orders of their appomtment is treated as dies non and (ii) the period the officers
have not worked in the service wul not be counted towards service and hence

cannot be reqularised. Accordlnglv wde Annexure A-20 dated 8.2.2007 the

Accounts Officer refixed his oav as on 30.3. 2005 and the pensionary benefits

have also been revised accordingly,

3.3 - Applicant challenged the Anne,(ure A-12 2 G.O. dated 31.5.2006, Annexure
A-13 Pension Payment Order dated 19.7. 4006 Annexure A-14 Pay Slip dated
31.5.2005, Annexure A-18 G. O dated 15.1. .4007 Annexure A-19 letter dated
9.11.2006 and the consedtlentlal Annexure A-20 order dated 8.3.2007 in this
O A stating that they are.patentl\; ileqal, arbltrary and violative of Articles 14 and

6 (1) of the Constltutlon',of,lndia.
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- Case Laws

3.4 The applicants have .relied .upon the order of this Tribunal in
O.A.1045)1996 dated 5.2.1997 — N.P.Balakrishnan v. Union of India & others.
The applicant therein was a Sup‘erintendelnt of Police under the Goevernment of
Kerala. He was entlt!ed to be considered for anpomtment to IPS against the 3"
vacancy of the select list year 1893-94. Due to delay in his appointment to IPS
he had to retire from State service. with effect from 31.7.1895. Pursuant to the
directions of this Tribuniél‘ Ee,was 'e'romoted to IPS from 27.3.1997. Therefore,
he retired on 30.4'1997“,%[15 there was a break from 1.8.1995 to 26.3.1997.
On his representation, the Government of Kerala vide G. O.(Rt) Ne 2643/98/GAD

dated 64 1998 fixed hlS oav *«mth effect .rom 1.11.199 and all consequential

|

; benefts mcludma pay and ‘allowances for the entire period from 1.11.1993 to

30.4.1997 (Annexure A—-23 in O.A.§89i2006)..

35  The applicant has also relied upon the order of the Tribuna! in

O.A.153/1997 dated 3.3.1999 — P.K.Lambodharan Nair v. Union of India and

oth'ers. The applicant therein was also a Poliee Officer of the Kerala State

inducted into the IPS after a gap from 2,1.1896 to 30.4.1999. The Tribunal |

directed the respondentsfo grant all conseqﬂential*beneﬂts to the ap'plicant‘as in

the case of the N.P.Baliakrishnan (supra).

3.6 | Similarly, in O.A.38/2003. %K.JThomas_v. The State of Kerala & another

decided on 7.7.2005 (Annexu're A-22 in O.A.589/2006) relying on the orders of

A

this Tribunal in the cases of -.N,P.Ba'iakris%:jnan (supra) and P.K.Lambodharan

Nair (supra), the Tribunal ordered the respondents to make payment of salary
and allowances due to the applicant for the period from 11.3.1998 to 26.11.1998

during which he was out of service due to non-consideration of his case for

——
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appointment to IPS u,nder:pro'motion quota in terms of Regulation 5(1) of Indian
Police Service {Appointment by Prdrﬁotion) Regglati.ons,. 1955. In the said order,

ti1e Tribunal has also follovsed the following judgments: |

/

1

() Raijappan Nair v. State of Kerala [1984 KLT 141] in which the Hon'ble

High Court of Kerala consid’ered the question whether . a Government servant
not promoted in time for.no fault of his and later promoted with retrospoctive
effect is entitled to restoration of his -all benefits due to him or not and held as

under:

“It is quite often happens that a Government servant does not
get his duc promoticn on the date he ought to have got it, but later it
“is given to him with retrospective effect from an eariier date. [f for
no fault of his, promotion to a Government servant is delaved was
due, the Government servant is naturally entitled to resteration of
the benefits which. he has iost not on account ,of his conduct or
laches. It is only proper that the Government should restore to him
all that is lost by way of salary or other emcluments. This is a
~ principle stated by our learned brother Khalad J, in Narayana Menon
v. State of Keralz, 1978 KLT 29, a principle concerning which we
could not see how-any exception could be taken. Since the question
has been elaborately considered by our iearned brother with which
we are in respectful agreement we do not think we should go into
this any further.” . - '

!

(i)  Nelson Edward b, KSRTC '[ILR 1981 (3) Ke?ala 98] in which the Hon'ble

High court of Kerala has held as under:

“This attitude cannot be approved, since this court has repeatedly
said that when on a particular day or for 2 promotion with effect from
a particular date and for no fauit of his, the same was denied, he is
entitled to all the benefits, as if he has been appointed on the day on
which he has been appointed.” -

N

(i) Soman v. Statevéf Kerala [1992(1) KLT 83}: in which also the High Court

" of Kerala has had the same view and observed ‘that it was only proper that

Government should restore all that is lost by way of salary or other emoluments

/

- ctaccsaring 2
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TPM Ibrahim Khan, SCGSC for R. 3
2895 respec.tivély. ‘
tﬁis OC.Aareno !onéer re infegra.

Shri Radhakrishnan.’
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“5‘ The essential principle to be borne in mind is that a

Government: Officer cannot be penalised for no fault attributed to
him. it is against ail legal principles and fair pay for any Government
o take the stand that a mistake committed by the Government
should remain eterna "y detrimentali to the interests of the
Government servant. it is indeed difficult to hold that a Government
servant has '?forfeited his claim {for arrears of salary viien he did not
get his due prometion for no fault attributable to him  w Maravena

t

Menon v. State of Kerafa (1978KLT 29) this Cowt rold wunt a

viiza

Government servant does not forfeit his claim for arraars of salary

when he did nct get his due premetion by a mistzie ¢f the

T

‘Government. . The above decision was approved by a Division Rench

of this Court in Rajappan Nair v State of Kerala (1254 LT 1410
This Court held that it is only preper that the Government should

restore to tne officer ail that was lost by way of salary or other
emolum ents

& 4 and Shri R Prem Shanker, G.P for R.1

We have heard Shri O.\/"“Radhakrishnan, senior counsel for applicant, Shri

Shri O.V.Radhakrishnan submitted that the issue involved in
We fullv agree with the,submissions made by

No duUbt the ao;mcams in these O. A'= are similarly placed

as N.P.Balakrishnan(supra), P.K.! ambocnaran Ian (supta) K.d. Thomas (supra)

and therefove they ate entitled for similar retiefs.

5.

We, therefore, allow both these O.As and pass the following ordrrs:

The Annexure A-19 letter dated 9.11.2006 of the'respondent No.3

“and  the "con.sec’;uentia! Annexure  A-18  order No.GO(Ft)
| No.388/20017/GAD dated 15.1.2007 of the respondent No.1 rejecting
the request of the . applicant in O.A.589/2006 to grant him

retrospective appointment to IFS (i.e. with effect from the date of
effect of select, list), are quashed and set aside. The
consequentially the  Annexure A-20 letter dated 8.3.2007 and

Annexure A-21 pay slip dated 8.3.2007 are also quashed and sect

-
A

aside. Similarly. the Annexure A-12 oder dsted 31.56.2007,

* Annexure A-13 order date 19.7.2006, Annexure A-14 pay slip dated’

31.5.2005 and the Annexure A-20 letter dated 8.3.2007 in

O.A.595/20086, are quashed and set aside. The ~e=zpcndent No.d.

Viz, the Union of india. represented by its Secvadiary ’.“ﬁ,méetf“; 07

/

N\
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Environment & Forests. :v"ryavaraw Bhavan, New Delhi is di_rec'ted'%_é
assign the year of allotment to the applicant in O.A. 595/2006 to IFS
from 1996-1997 and to the applicant | in O.A.589/2006 from 1.1.1899
in terms  Rule 3 of the IFS (Regulation of Seniority) Rules, 1997 to
FS havmg been appomted from the select list for the year 1996-97

_ and from the select list for the yeaf'1997 respectively. Respondent
No.4, the State of Kerala is represented by its Chief Secretary is
directed to regulanse the period of absence of the applicant in. o} A
589/_2006 from'31.5.2002 to 26.10.2004 and that of the applicant in
0.A 595/2006 from 31.10.2002 to 29.3.2005 as duty in the IFS for all
‘purposes and to grant them arrears of pay and allowances.

" Respondents are -also directed to consider the applicants for
‘promotidn to the Jumor Aown:strattve orade with effect from the

| date of their ent:tlement as determined on assigning the year of
alletment in temm of Annexure A-14 guidelines and to pay him
arrears of pay.and allowances. that wouid become due to him on
such promotion. Thén pensi onaw benents shall also to be revised
accordingly. The aforesaid dir ections shall be camed out \mthm three
months from thegate of receipt of this order

6. There shall be no brder as to costs
{..__ e st et et e ote e L — e e e et et e - v et g ,e..__..__.,.._.__..,.’!
.. S e e ' oo v . . . . g , L —
o o~BR K.S.SQ%GATHAN , GEORGE PARACKEN
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