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CORAM :

The Hon'ble Mr. S.PihMukerji, Vice: :Qb'ai}i‘tmarifij:.

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Q- A. No. 594 of 89 19X

XN
DATE OF DECISION___29=4-1991
K. Kunhiraman . Applicant (s)
Shri V.P. Raghuraj e : Advocate for the Applicant (s)
Versus
Sr. Divisional Engineer ‘Respondent (s)

Southern Railway, Trivandrum and 3 others

Smt, Sumathi Dandapani Advocate for the Respondent (s)

The Hon'ble Mr. N.” Dharmadan, Member (Judicial)

| 1. Whether Reporters of local papers may be allowed to see the Judgement?

2" To be referred to the Reporter or not? An
3. Whether their Lordships wish to see the fair copy of the Judgement?u

4. To be circulated to all Benches of the Tribunal? I

JUDGEMENT

-

'N. Dharmadan, -M(J)V

This gpplication was filed for implemen-
tation of tﬁé order of promoiion Annexure A-1 dated
5-11-1985 promoting the épplicant to the " post of
Inspector of'wOrks Grade~II (IOW for short) in thev
scale of pay of -Rs.550-750(pre~fevise&) and for
arréars of salary and other emoluments from the date of
assumption viz, 24-1-1986. Later when this order
was cancelled by the third respondent on 2-7-86, the
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applicant amended the application seeking to quash the
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the cancellation ordér as void.

2. . The facts are asfollows; The appliéant
~was promoted as IOW Grade-Il1 as per Annexure A-1,
Office order No.228 ‘dated 5-11-1955."0n'6-i1_85, the
first reépondent“issued AnnexurejA-Z‘order‘directing
to_relieve»the applicant from the post of IOW Grade-III

from Cannanore so.as to enable him to join %w the

promoted post in Madras Division. 5ince the applicant

was laid up, he filed Annexufe A—B-representétion on
16—11—85 seeking permission to continue in Palghat
»DiVision Withrfhe promotion. JH’GAINC replf was
received; Eﬁe applicant feported:at the*lcannanore
‘office on 24—1~86 an@aéssumed duties of higher
responsibilities of iéw Grade-II at Cannanore itself

on 24-1@86vby forwarding Annexure A~4 communication to

the Divisional Railwanganager(DRFD..

3. " In the meantime, the third respondent by
Annexure A-5 proceedings dated 3-12-85 issued an alert
notice to the épplicant_and others working as IOW
Grade-11I to appear fof selection to the post of IOW
Grade-I in the scale of 700-900. In this notice,.

thé applicant's name was inclgded,as rank No.92 among
IOW grade-II. In Annexure A-6 provisiocnal s eniority
rlist Qf 104 gradé-II as on 2-1e1986, the applicantl!s

name is Shown as item No. 305 with the remark "under
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orders to Madras". The date of entry to the cadre 6f
IOW Grade~II is shown in the list as 5-11—19é5;
Hence the.applicanﬁ gubmitted that he is entitled
toget his pay and_other consequential benefifs of
" post of,Iow.Grade-iI from 24-1-86, on which‘déte he
assumed higher responsibility pursuant to Annexﬁre A=1,
#xE as if he had beeﬁ'relie?ed.from the post of 0%
' Grade-III in terms of Annexure A-2. The appliéant'
submitted Annekure~A—? representation before filing
this application for getting réliefs from the .

respondents,

4, ' | "~ On 20-4-85; the CBi sejzed some documents 
‘ahd oth¢r~ar£iélés from the house of'thé applicant
and initiated'investigation._ After twé-?ears in

1987, ﬁhe CBI referred the‘matter. recommending the

~ departmental action.v Thefeafter, the first respoh@ent
issued a charge memo Annexure A-8 dated 28-11-86 ahd
commencéd'disciplinary action. The applican£'3ubmitted
reply to Anne#ure A.8.charge,&emo; He was kept under
suspension from 19-2-1988 to 25-1-89. After the
completion of the enquiry, ﬁhe first respondent
iSSued Anhéxure.A-9 penalty'qrderagainSt which he
filed appeal. I£ was heard‘and disposed of by
Annexure A-1C confirming Annexur: A=9 order but

modified the pénlty to one of reduction of pay to - the
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stage of Rs.1520/- in the grade of Rs.1400 = 2300
as I0W Grade-III‘for a period of two years. AgainStv
the puniéhment the appliéant'filed 0A 532/82_challenging
the penalty orders. In this applicationbthe»claim
of the applicént in gist is _.that he is entit:led to
Salary of IQﬁ'GradefIIvon the revised éqale of'pay

of Rs.1600-2660 from 24-1-86.

5, The respondents filed counter aéfidavit
and additional counter affidavit. Tﬁeir case is that
thé‘applicant, while working as IOwW gréae-III_in
the scale of pay of Rs.i40Q/—'was issued with
Annexﬁre A-8 charge memo ana after enquiry Annexure A-9
penalty order was passed. It was confirmed in appeal
gy Annexure A-10. Théy further submitted that without

’ ‘ CBIcase and 4—
adverting to.the the pendency of;/&isciplinary proceedings,
the Head Quarters Officé at Madras promoted a nd transferred
<-thé‘applicant as I0W Grade-II subjeét'to‘the;condition
that no departmental éroceedings h;ve been initiated
against the applicant. Even though a promotion order
has been passed, it was n@t communicétedfn the»
appliqant by the Senior Divisional Personnel Officer
Paléhat Division who is the competent authority to
communicéte the order,. Since fIR in the CBI case
against the applicant (R3C.6/85) was registered on

18~4-1985, the order promoting the applicant as IOW

Grade-II was treated as cancelled as per CPO/MAS

cenee/

[



: 5 ¢
letter No.P(s) 535/1/5/Vol.IV¢Ty)'of. 2-T7=86. Théy
also:stated that no responsible véuthority has di;écted
the applicant to assume higher responsibilityof the
post of IOW Grade-II at Chnnanore. uﬁeﬁce,'his

assumption of charge as IOW Grade-II at Cannanore

as indicated in Annexure A-4 is unauthorised and

not acceptable. The alert notice Annexure A-5 for

the selection as IOW Grade-I was issued within one

‘month from the date of promotion order and that is why

the applicant was shown in the seniority list as

IOW Grade-II with the remark ‘under order to Madras'.
 This indicates that his promotion has not taken effect.

It will take effect only when he joins as I0OW Grade-II

in Madras Division. In fact the applicant was not

relieved from Cannanore to carry out his promotional

transfer to Madras Division. . Since the CBI case

was pending against him while communicating the ‘alert

notice'dated 3=12=85, the Senior Divisicnal Personnel
Palghat %P/’ ' . A ,

Officer /has shbwn the applicant's designation correctly

as IOW Grade-III/CAN as evidenced by this letter

No. J/P.608/IX/I/Vol.II dated 11-12-1985. Similarly

in the provisional Seniority list of IOW Grade-II.

as on 2-1-1986 communicated under letter of the

3rd respondent dated 28-4-1986, the applicant is

correctly shown as IOW/Grade-III as item No.268 with

remarks that he is under order of transfer as IOW/

Grade-II/MA3 DiviSion. This is marked as Ext.R-2.

aees/
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6. | Having heard the arguments on both sides
and on perusal of the pleadings and documents, the 
“only question that emerges fof cénSideration is
whether theassumption of charge by the appiicant
as IOW Grade-Ii at Cannanore is valid»éﬁd' legal
and that the subsequént cahcelléfion of the
'promotion»order without‘notiée.to, the applicapt is a
-deniai of his legal right to continue in thé promoted
poét with all censequential_benefits,' It is admitted
by £he respODdénts that Annexure A;l order of ?romotibn
and the‘cogsequential order Ahhexure A=2 directing to
relievethe applicant from Cénnanoré»have been pas sed
and issued to the concerned: officiﬁls; But'they
contendedte” that these orders have not been commun i~

- =-cated to the applicant through proper channel. But
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the applicant has étated in the additional rejoinder
dated 28th.January' 1991 ﬁhét Annekure Al and A2
‘arders were gerved on the applicant through a special
m?SSéngéf, Kﬁnkan on 8-11-85. It is only thereafter
‘he umadevAnnexure.Aéi representation requesting the
second respondent tb~rétain him with the promotion in
Pélghat Division. - There is no denial of these facts.
"It is further seen from Annexure A—4 that the applicant
‘was allowed to assume duty of higher responsibility
of IOV Grade-II on 24-1-1986, at Cannanore. This
Annexure A-4 had not bren - repudiated by the'reSpéndentS.

The further documentary evidence of Annexure A-5 and
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A-6 also go to show tﬁat-the department has inclﬁded_'
his name in the varioﬁs lists as an IOW ﬁaving fhe
status of Grade-II with effect from 5«11—1985
indicating thaf he had béen treated by the department
as a promofea officialg@;&fAcourgé, With the remarks
'thatvhé is under transfer to Maéras Divison. Since
no orders had been passed on Annexure A-3 représentation
~ the applicant was'willing to assume reSponSibility
of tbé pgomqted post with effect from 24-1-1986. Bﬁt'
the,reSpondenﬁs did not pérmifAhim toeassume.duty in
'thevpromoted'pOSt aﬁiMadras.' They héve also later
treated the prbmotion orde: as.?aV§ng been cancelled
as per letter ordef No.P(é)S35/i/5/Vol IV(Ty.j dated 
2/5/1986 Qithouﬁ any @anner Qf infimation or nétice
_tO'the applicant. The'respondents have no case that
this had been passéd by way of»Correctibn of a mistake.
On the_ofber hand‘they'havé éiso issued Annexure A=5
alter noticé to‘the applicant”for éonsidérétibn
of ‘further ?romotion to the post of IOW Grade-i.
. Thereafter the respondents inciuded,the namebof the
“applicant in Annexure A-6 provisional senidrity list
of-IOW Grade-~II as on 2-1-1986. Thésebdocuments
cannot belcorrected without giQiﬁQ intimation to the
applicant, But Egt. R~2 letter was issued effeéting
correction and showiﬁg the position of the applicant

as IOW'Grade-III as item No.268. This appears to be
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not in order. Annexufe A-8 charge mémo iﬁself was
issued to the appiicént on 28-11-86 after the
prom@tion.i CBI investigation alone was pending
at the time of Aﬁnexu:e Afl order-and it is not a

. bar for promotion of the applicant.

Te - It is a settled proposition of law that
"the ©pendency of a c¢riminal investigation or a
disciplinary proceedings against the public servant
is not a bar for .promotion. The Supreme Court very
recently held in NEW BANK ©F INDIA V. N.P. SEHZAL AND
ANOTHER, JT 1991 (1) SC 498, as follows:
",..i.we have to bear in mind that it i3
“accepted before us that in law the mere
fact that disciplinary proceedings are
contemplated or under consideration against
an employee . does not constitute a good
ground for not considering the employee
concerned for ‘promotion if he is in the-
‘zone of consideration nor would it constitute
. a good reason ground for denying the promotion

if the employee is considered otherwise fit

for promotiONeesc.".

In Ehe instént case, though the applicant had been
prométed as  IOW Grade-IInas per AhnekurenA-z, these
orders'Were noﬁ properly impiemented. In fact the

: promotioﬁ orderS,wés cancelled without any,noticevor
intimation on accéuht of the fact>that an FIR in a
CBI case has been registéred and aﬁ investigation is

pending against him, The applicant knew about this

ceres/
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only when counter affidavit was filed by the
respondentsf Hence he filed an application for
:amendment Seeking permission to challenge the
céncel;ation order.’AIt was granted aﬁd the applicatioﬂ
' wés amended. The reason put forwara for cancellatign
‘of.the order is unsupportable Aand it is not a legal
groﬁndvfor denying the benefits of the 'promotion
conferred on him as per 6rder at Annexure A-1 and A-2.
These orders were recei?ed'bythe applicanﬁ and tﬁey

became effective.

8;’_-- B iS‘true‘éhat thézapplicant‘has not
assgmed higher responsibility of posﬁ of IOW Grade~II
at Madras pur&uantvto AnnexufeiA~1. But this is not
due té'apy fault of the applicant. Though‘initially
after Annexure A-1 order the aépliéént submitted
Anpexure A=3 re@resent@étiﬁn requesting permission

to - continue iﬁ Palghat Di&iSiénbwith the promotion
He‘;hqwed his' willingness to assume the.reSponSibility
of the promoted post with’effect from 24-1-56

.and it is clear from Aﬁnexufe A-4. The respondents
have not rejected Annegure A-3 and A-4. If the
vapplicant was actuallylreiieved and directed'to report
at Madras byvthe res pondent aftér rejecting Annexure a-3
'representatibn, he Qould have definitely joined at
Madrés in pursuvance of Annexure A-1 order of
promotion. VUnder thése circumstaﬁces, we are of the

view that the applicant is entitled to be promoted
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as IOW Grade-II with effect from 24-1-86.

9. . In the result, having regard to the

facfé and circumstances of the qase,.the applicant has

made out a da;e and he 1is entitled to = - succeéd.
Zi§ZEOrdiqgi§;vwe aliow the application”and direct,

the fespondents to pay the 'saléry and all other

eﬁoluments.apélicable' to the post of I0W Grade-ITI

to the ' applicant with éfféct f?om 24-1-1986 in

accordance with iéw as  if he had worked iﬁ‘that

ﬁoét subjeét to £he pénaiﬁy orders Annéxure A-9 and

.A-loz;J.The,application ié .ﬁhus_allowed. ihere will

be no order as to costsS.

28
(N_ Dharmadan) . " (S P Muker-j i)

Mémber (Judicial) : Vice Chairman

29th April 1991
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