IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 593/9
____‘1. /92 189~

DATE OF DECISION_26,2,1993_
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Telecom, Kerala Circle & another
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CORAM :

The Hon'ble Mr. §,P,Mukerji, Vice Chairman

The Hon'ble Mr. A,V,Haridasan, Member (Judicial)

B oo

Whether Reporters of local papers may be allowed to see the Judgement y‘f’

. To be referred to the Reporter or not ?

" &>
Whether their Lordships wish to set,7 the fair copy of the Judgement ?-VD-;
To be circulated to all Benches of the Tribunal ?,\/.‘_,

JUDGEMENT

A,V .,Haridasan, JM

The_applicénts, 3 in number, who have applied for selection
to the'post of Technician in the Department of Telecommunication,
pursuant to notification dated 8.3.92 (Annexure-I), have filed
this appliéation hraying that 1# may be declared that the selection
to the cadre of Technician solely bn the basis of marks obtai ned
in the qualifying examinationis illegal, that the entry in
column 10 of the Schédule to the Recruitment Rules at Annexure-III

to the extent it prescribes that selasctiqn wuld be on the

basis of the percentage of marks secured in the examination

reckoned for the award of diploma is unconstitutional and invalid
and to dirsct the respondents to conduct the sselection after
holding a competitive examination or, alternatively, to direct the

e

first respondent to consider the‘fequest of the ahplécaﬁts made
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in their representations dated 30.3,.,92 before finalising the
selection to the cadre of Technicians,
2. The material facts of the case can be briefly stated

as follows:

3. On 26,3.89 the respondents initiated proceedings for
gelection of Technicians in the Department to fill up shortfall
vacancies reserved for SC/ST, by issuing a notification in which
the qualification prescribed was a Diploma in Engineering or
Metriculation with minimum 5 years' éxperienca in the Central
government in the Telephone, Telegraph, Carrier and lWireless

i .quali fied

branch of Engineering. Since there wers nd[persons among the
candidates who respondsd to the notification, the Chief General
Manager, relaxed the qualifications prescribed in the Rgcruitment
Rules and selected thg applicants and others who were metriculates:
After the selection the applicants were deputed for training

as Technicians for a period of 9 months from 16.10.89 and one
month's practical training and on the completion of the trai ning
they were appointed as Teéhnicians. The seldction and appointment
of the applicants and others who did not possaess the qualifi-
cations prescribed as per the Recrui£ment Rules and as per the
notification were challenged by'tud:person§vin OA 552/89 on the

ground that . hadithe relaxation been .g9iven d
publicity they could alﬁo have applied for selection., Ths
Tribunal allowed the above said DA by order dated 3.8.90,

set aside the appointments of applicants 2 and 3 and directed the
respondents to take fresh steps for recruitment of SC/ST
candidates to fill up the shortfall vacancies after fixing the
number of posts to bs filled up and prescribing relaxed qualifi-
cation for the post and giving due publicity to such relaxation.
Thg appointment of the first applicant‘uas also cancelled though

she was not a party to OA 552/89, The first applicant therefore

filed Review Petition no. 109/90 in OA 552/89, This Revieuw
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Petition was also dismissed but it was made clear in the
order that the Department should invite applications after
ensuring that the qualifications pPrescribed for the posts arse

the same as the one on ths basis of which the applicants 2 and 3

in this case and others were selected, Pursuant to the above

direction the respondents have issued the notification at
Annexure~I dated 8,3,92. The applicants have submitted theirp
applications in response to thg above notification, After
submitting their applications the applicants made repressnta-
tions dated 28,3,92 to the first respondent requesting that
the training undergone by them should be tfeated as an additional
quaiiFication for selection. A copy of the representation
submitted by the first applicant is at Annexure-II, Since the
applicants did not receive any response to this represéntatiqn
and apprehending that the selsction would be made solely on
the basis of the marks obtained in the SSLC examination by all
the candidates who responded to ths notification at Annexurs=1I,
the applicants have filed this application under section 19
of the Administrative Tribunals Act, 1985. '
-3. It has been averred by the applicants that since Diploma
in engineering or 5 years experience after metriculation is
pre&cribed as the qualification for direct recruitment to the
post of Technician, to make the marks obtained by the candidates
in the SSLC examination fhe criteria for selection to such a
post even under the relaxed standards is arbitrary and unreaso-
nable. The applicants have further alleged that as the selection
proposed is from candidates within the age group of 18 to 29
years, different candidates would have passed the SSLC examination
and the gquivalent examination within a period spread over 12
years aﬁgzgggfééﬁﬁg g;tm.nad by them in the examinations in the
respective years would not reflect their comparative merits

and standard of evaluation

sinceduring the Bifferent years the syllabus[@re likely to'have
B change. M

5,Q:fﬁani;ijtg/applicants' case is that in such circumstances the

G-
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safést course is to make the selection on the basis of a
competitive examination as was held by this Tribunal in OA 304/89
in Ghich the legality of selection process to the Eadre of
JTﬂs on the basis of marks obtained by them in a qualifying

examination was considered.

4, After admitting the application the Bench vide order

dated 28,4,92 suggsstd that the respondents could go thfough

the marks of the candidates to see if the objsction raised

by the applicants in}regard to the method of selection is valid
and if they found that the objection had éome force it would be
open for them to come up with a statement indicating as to

what they propose to do to rectify the defects in the procedure
for selection, Thé respondents had, on 15th July 1992, filed

a statement indicating that as the Telecom Directorate had

opined that the Recruitment Rules did not permit conducting a
competitive examination for selection for the post of Technicians

and as there was no merit in the objection raised by the appli=~

cants against the method of selection according to the extant

rules the application is liable to be dismissed,

5. It is thereafter that the applicant amended the 0.A.
seeking to declare that the entry in column 10 of the Schedule to
the Recruitment Rules at Annexure-III is unconstitutional and

void.,

6. The respondents have contended that in vieu of the
decision of this Tribunal in OA 552/89 and in R.A, 109/90 the
applicants are barred by resjudicata from contending that the
selection may not be made on the basis of relaxed standards,

as directed in the final ordef in DA 552/89., They also contend
that the First applicant who has filed CCP 3/92 and OA 855/90
in which her selection and appointment uérethclared to be

ab initio void, is estopped from seeking any benefit out of

—
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her selection and training undergone on the basis of that

selection, They also contend that since no competitive

exémination is prescribed for the post in the Recruitment Rules,

as in the case of other categories of posts, there is absolutely

no basis for the contention that the selection based on ths

marks in the qualifying examination is illegal and unjustified.
further -

The respondents /contend t the applicants are not entitled to

any relief and thé application is liable to be dismissed,

7. We have given our anxious consideration to the facts
of the case as disclosed in ts pleédings anéZlhe various docu-
ments which are on record, Thevselection and appointment of
the applicants and some other persons as Technicians to fill
up the shortfall vacancies of SC/ST held in the year 1989
was set aside by this Tribunal by its order in 0A 552/89 on the
ground that the persons selected did not possess thse qualifi-
cations prescribed for the post in the Recruitment Rules and
that thé relaxation mads to select them was not authorised
by the competent autheority and had not been given dus publicity
prior to the process of selection enabling similarly situated
persons to participate in the selection process. It nwas in
that background that ths Tribunal directed that a fresh notifi-
"cation should be issued prescribing the same qualification
as was considered sufficient in the cass of the applicants
and others for selection so as to give all similarly situated

| opportunities
intending candidateslyo offer their candidature. It is

evident from the records that the qualification which was

considered sufficient according to the relaxed standards for the
sslection of the applicants and others esarlier made was a pass

in SSLC or equivalent examination, f%gﬁflgf;ibnsidering persons

possessing same or similar edusational qualifications, the ﬁarks



obtained in the qualifying examination can be considered to be

ons of the methods to assess their inter se merit.

8, The learned counssl for the applicant with considerable
tenacity argued that as the selection is to be made from among
candidates within the age group of 18 to 29, it is possible
that different candidates would have appeared in the SSLC
examination spread over a period of 12 years and that as the
method and standard of valuation and the syllabi are likely

to have undargone considerable variation during this period

the marks obtained by the cardidates in the examinations

@annot be considered as a satisfactory criteria of their merits.
In support of this contention the learned counsel invited our
attention to the ruling of the Supreme Court in Dr, Dinesh Kumar
and others Vs, Motilal Nehru Medical College, Allahabad and
others /AIR 1985 SC 1059 _/ wherein their Lordships had observed
as follows:=

n,...The State Governments have also been equally guilty
of indifference and inaction in not taking any steps for
the purpose of holding an entrance sxamination which
would test the relative merits of the students seeking
admission to the minimum 30% non-reserved seats in the
M.B.B.S. course in the medical colleges. Some of the
State Governments and Universities, we are informed, are
proposing to fill up the minimum 30% non-reserved seats
for the M.B.B.S. course on the basis of the mark obtained
by the students at the gualifying examinations held by
different States and/or Universities, totally ignoring
the fact that the standard of judging at these different
qualifying examinations cannot, by its very nature be
uniform. Some Universities may be very liberal in their
marking while some other may be strict. There would be no
comparable standards on the basis of which the relative
merits of the students can be judged., It would be wholly
unjust to grant admissions to the students by assessing
their relative merits @th reference to the marks obtained
. by them, not at the same qualifying examination where
standard of judging would be reascnably uniform but at
different qualifying examinations held by diffsrent State
Governments or Universities where the standard of judging
would necessarily vary and not be the same. That would
indeed be blatantly violative of the concept of equality
enshrined in Article 14 of the Constitution....™"

g, The learned counsel for the applicant also referred to

the ruling of the Full Bench of the High Court of Kerala in
(1988 KLT, 369)

State of Kerala & another Vs. Rafia Ramiﬁéggan‘a similar

observation was made, Refersnce was also made to the decision
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of this Bench of the Tribunal in DA-304/83 to which oﬁe of us
(Hon'ble UC) was a member ~ WhEre it was observed that making a
selection based on the marks obtained in the qualifying examina-

tion where Degree holders in two different and distinct disciplins.}

wvere allowed to participate is illusory and farcical.

10. Shri Mathsws J Nedumpara, the learned Additional Central
Government Standing Counsel appearing for the respondents argued
that the decisions referred to by the learned counsel for the
applicant have no application to the facts of the case. Accord-
ing to him in Dr.Dinesh Kumar and others V. Motilal Nehru Medical
College, Allahabad and others and the decision of the Full Bench
of the High Court of Kerala in State of Kerala & snother V. Rafia
Rahim, their Lorddhips were considering the method of selection
for admission to Medical Colleges on the basis of marks dbtained
by the candidates in the examinations conducted by different
Universities and different Governments where the standard af
judging would necessarily vary uhereas in this case selection
is being 'made from among candidates who have passed SSLC or
equivalent examination for appointment to a cadre, according to
the relaxed standard and therefore the principle‘anunciated in |
the above said tuwo rulings do not apply to the facts of the case.
Referring?tha judgement of this Bench in OA-304/89, Shri Nedumpara
argued that the Tribunal held that to consider the marks obtained
in the qualifying examination uere candidates uwho possessed
Degree in different and distinct disciplines are considered for
is illusory

selection to a post of highly technical nature/and that the
of V

instant case before us is nogizliififgg/nature. Shri Nedumpara

W LN
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argued that since this/ Tribunal has in the order in 0A-552/89
directed tha Deﬁartment to make special recruitment to fill up
the poét of Technicians only after fixing the number of posts

to be filled up and prescribing the qualifications for the post
as relaxed by the competent authority énd has further clarified
in its: order in RA-159/90 in OA-552/89 filed by the first appli-
cant in this case that fresh‘selection should be made after ensu-
ring ﬁhat the qualifications prescribed for the post are the same
as the bné?gﬁgﬁ on the basis of which respondents 7 to 13 in
0A-552/89 were selected(the applicants 2&3 were parties to
0A-552/89 and the applicant herein is the revisu applicant in
RA-119/90) it is not nou apen for the applicants to content that

' ' - should be >

the basis forrthe selectionLi:f/a/bompetitive examination which
would be against the directions contained in the decision'in 0A -
552/89 clarified by the order in RA-119/90. He Purther argued
that the Pirst‘applicant who has filed the Contempt Petition
No.3/92 in DA-552/89 uﬁen the Department.had issued notification
for selection prescribing'quali?iéation other than _what was consi=-
dered sufficienﬁ in the case of respondents 7 to 13 in 0A-552/89
is barred by principles of estoppel and resjudicata from nouw
claimidg that the method of selection on the same basis as was

adopted in the case of respondents 7 to 13 in 0A-552/89 is

illegal and unjustified.

1. The prayer(i)(a) in paragraph-8 of the application is
to declare that the Column 10 of the Schedule to the Recruitment
Rule at Annexure-III to the extent it prescribes the selection

on the basis of percentage of marks secured in the examinations

r



reckoned for award of diploma is unconstitutional and invalid.
This prayer is absolutely unnecessary in the Facts.and circums=
‘tances of the case because in tha-ca;a of the applicants, the marks
obtained in the examination for the awvard of Diploma are not the

" egriterion as they do not have the said qualification. This prayer
therefae does not arise from the pleadings and therefore cannot

be granted, The prayer (ii) is to direct the 1st respondent to
cansider the requsst of the apélicants highlighted in their repre-
sentations dated 28.3.1992 before finalising the selection to the
cadre of Technicians., In the representation submitted on
28.3.1992 at Annexufe-II, thes first applicant had said that the
training optained by her should be treated as an additional quali-
fication for selection,tb the pﬁst. Sincavthe training was given

~

to the applicants on the basis of ‘é selection which has been
set aside in the order in 0A-552/89 and since in the finé& order
in OA-855/90 filed by the applicant it was in unmambiguous terms
held that her selection and appointment was ab igitio void and
that sﬁe had no right to be protected on account of that selsction
_ . basis for the, |
and appointment, thera'is no legitimateﬁplaim of”* the applicants
that the training Ondergons by them on the basis of a selection
which was held null and void should Fe treated as an additional
qualification, Therefore the praygr(ii) also cannot be granted.
12. what remains is the prayer No.(i) seeking for a decla=-
ration that the seleqtion to the cadre of Technicians on the
basisbof marks obtained in the qualifying examination is illegal

and for a direction to the respondents to conduct the selection

after holding a competitive examination. The learned counsel for

n
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the applicanté heayily'relied on the decision of thié’Banch of
the Tribunal in 0A-304/89. The questian which was considered in
~that‘case was vhether the inter-se merits of candidates uith
Degrees in Engineering and with Degfee_in Science on tﬁe basis of
marks obtained by them in the Oegree Examinatioms’can bé justly and
properly a;sassed. The Bench held that as the standagd oé judging
and evaluation in the‘Z'Qisc;plines B%igg entirely different, it
cannot be just and préﬁer to assess the inter-se merits of tﬁa
.candiqates solely basing on the marks obtained By_thgm inftheir
Degree Examinatiﬁn and that-in suc@ circumstancéé, it would be
€§5%¢§¢Vi333519 to make a selgctian by conddcting a written test
. or at least én interview. Iﬁ this caée before us though the
Teghniciang pos@iara of Q;technical nature uhich,normallyvrequiresh
Diploma in Eﬁgineering'aé an essential qualificétion for seiection,
the . §?1é5t{0ﬂ ié being made on the basis of 4 relaxed standards,
" the relaxation having become essential in the ébsence of parsdns
possessing the above qualificatioﬁ'amqng the special ciéngbfﬁ;;
Schedulad'Casté and Bcheduléa'Tribe and as‘appointment;;i;tq be
made'impafting a training after selection, the asséssment‘é% merit
on the basiS'of the relaied qu;lificatioh hamely,SSLé or its
aquiﬂélent cannot be described as unjust or unreasonable. Therefore
ﬁﬁ‘theifaéts of the casse Qnder-cifatibn and the case before us
‘being entirely.different the dictﬁm in GA-3D4/89_has.no application
fo this case. The decisions reported in AIR 1985 SC, 1059 and
f97é KLf, 369-alsovhave to be distinguished, bécause in those EAEET

cases their Lordships were considdring whather selection for

admission to the Medical Colleges from among candidates posséssing

S oo | | /’/
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Degrees awarded by di??érent Universities and States with varying
standardgof judging would be a just and proper selection, fheir
Lordships held making such a selection purely on the basis of the
marks‘abtained at the examinations held by different Universities
and differsnt Governments with varying standards of judging would
lead to violation of the concept of equality snshrined in Article
14 of the Constitution uhersas in this case there is no case that
any of the applicants or other persons uho participated in the
selection process had acquired the S5LC or equivalent qualification
5
from any other States and also the sselection in this casarfor irect
recruitment to a post. However, the broad principle enunciéted by
their Lordships that judgihg the meritsof a candidafe on the basis
of marks obtained in . qualifying examinatioms conducted by different
Universities with differant syllabus and standard of judging may
_be argued to hold good even in the case of a selection for appoint-
S
ment fo a pasb,Bué in this cass the applicants are not entitled to
raise this question because in & previous proceedings to uhich they
were parties namaly, OA-552/89 and RA-119/90, the Department has
been directad to fill up the post of Technical Assistant after
issuing a notification prescribing qualifications for the post as
relaxed by the competent authority and that the relaxed qualifica-
tion should be the same as the oées on the basis of uhich the
respondents 7 to 13 in DA-552/89 (respondaents 7 to 13 includes
applicants 2&3 in this application)uere selectsd. It is evident
from the order in DA-552/89 as also from the order in 0A-855/90
that the applicants in this case were first selected as Technician

on the basis of their performance in the S5LC examination. In the
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reply statement filed in DA-SSZ/BQ the respondents 1 to 4 had
contended tﬁat the'respondents 5&6 in-thaf application were selected
based on the percentage of marks obﬁained Qg thém in the S5LC exa-
mination. In its order in the RA-119/90 in OA-§52/89 filed by the
first applicant he;ein, thé Bench had clarified as follous:

"Je therefore, dismiss this revieuw application with a
direction to the respondents 1 to 4 in the original appli--
cation(Department) to invite applications aftar ensuring
that the qualifications prescribed for the posts arse the
same as the ones on the basis of which the respondents
7 to 13 therein were selected.”

-

In the fhce of this :ziarffféétiﬁnand the order in Of-552/89,
the Department has no other alternative but to consider all the
candidates on the same basis and criteria as.uas adopted uhiie

the applicants 2&3 were originally selected., It is also pertinent
to note that the P;rst applicant in this application had filed a
Coﬁtempt Petition}gﬁéﬁ,the Department initiated pruqeedings for
éslect;on afresh stipulating qualifications higher than uhat‘uas
directed in the judgement in OA-552/89 aAd that when the Departhent
admitted the mistake and undertook to issue a fresh notification
in accordanceiuith the directipns contained in the final order in
0A-552/89 as clarified in RA-119/90, the Contempt Petition uas
closed. A copy of the order in the CCP-3/92 in OA-552/90 is at
Annexure-R4. In view of the directions contained in the judgement
of this Tribunal in UA~552/89, the respondents are bound to make
the fresh selection only on the basis of the criteria adopted 'in
garlier selection in which the applicants 1 to 3 were selacted.
Since no written test or interview was held or prescribed in

the earlier selmtion, the applicants cannot now cantend that the

selection should be based on a written test or an interview. The
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applicants are estopped by reason of the judgement in 0A-552/89

and ODA-855/90 from contending that & selection based on the marks

)

in the SSLC Examination is arbitray and illegal.

]

merit in the appl'catién and therefore

i

(AV HARIDASAN)

~ JUDICIAL MEMBER

26-2-1993

i
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- 13. ‘In thé light of the above discussion, we do not find any

y dismiss the same yithout

Ry,

(SP MUKER3JI)
VICE CHAIRMAN



