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N.V.Krishnafl, AM 

I 

At the root of all these matters is the Lull 

implication of. the Annexure—V judgement whiôh takes a 

coordinated view of the, Ann.II and Ann.III judgements. 

Hence, all the matters are being considered togetherby 

common consent for disposal by this common judgement. 

The grievance complained of in CA 592/90 is that full 

effect has not been given to the Ann.V orderin OA 150/89 

in favour of the second applicant and the AnnJV order 

in CA 56/89 in favour of the first and third applicants. 

The respondents I to 3 (Department, for short) have filed 

PiP 680/90 in OR 56/89 seeking certain clarifications of 

Arin.V jidg8menton4.he basis, of which An n .IIjUdgement 

was delivered therein, more particularly as to the scope 

of the Ann.III judgement.' Lastly, the 7th respondent 

has filed OA 656/90 .seeking a declaration based on 

the Ann.III judgement that, in the cadre of Office 

Superintendent, she is senior to the second applicant 

and has, therefore, a prior claim for promotion as 

Administrative Officer. 

2. 	We take up for consideration OA 592/90 first. 

The three applicants herein seek the following reliefs:. 

i) To declare that the applicants 1 & 2 are 
seniors to the respondents 4 to 20, and 
applicant No.3 is senior to respondents 14 to 
20 in the category of DOS Level I, Office 
Superintendent and Administrative Officer, 
etc. in so far as it is applicable and to 
direct respordent No.3 to grant the applicant's 
promotion to respective higher categories 
xuxkxixz at least with effect from the 
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date of promotion of their juniors, with 
all consequential benefits including 
fixation of pay, arrears of salary and 
restoration of seniority. 

Quash Annexure—VI order and 8qCh other 
P!romotions granted to the juniors overlooking 
the claim of the applicants. 

Grant such other reliefs as may b8 prayed 
forand the Tribunal may deem fit to grant. 

It wili be convenient to deal with the second 

appliCant ) flS. C.P.Sreemathy'S case in the first instance 

as the Ann.II and Ann.III and Ann.V judgements concern 

only her, among tne three applicants. The case of 

the other applicants can be adverted to later on. 

3 0 	Ms. C.P.Sreemathy filed OP 5461/81 in the High 

Court of Kerala challenging the vires gfcertain rules 

relating to the promotion as Deputy Office Superintendent 

Level—I (Dos—I) of those Deputy Office Superintendents 

Level—Il (Dos—il), who had started their career as 

Stenographers Grade—Ill. Besides the Department, 10 

contesting respondents were impleaded, of whom 7 have 

been impleaded now, viz, respondents 4 to 10 being, 

perhaps, the only persons in service now. That OP was. 

received on transfer and registered as TAK 549/87. It 

was disposed of by the judgement dated 25.2.88 (Ann.II) 

wherein the foliowing directions were given: 

"The recruitment ruies relating to promotion to 
the post of D.O.S. Level I have to be struck 
down as illegal, in so far as this aspect is 
concerned. We do so, and direct that the beneilt 
given to those D.O.S. Level II promoted from the 
cadre of Upper Division Clerks shall oe extended 
to those DOS Level—Il promoted from the cadre 
of Stenographer (0.6) as well. 

4. 	In the result, we declare that the applicant
s  

on completion of a total of 8 years service as 
Stenographer (o.c) and DOS Level—Il, has become 



eligible for promotion to DOS Level—I. We 
direct the respondents I to 3 to consider the case 
of the appointment for promotion on the above 
basis, by convening a review Departmental 
Promotion Committee within a uiod of twimonths 
from the date of receipt of a copy of this 
order. In case it is found that the applicant 
is eligible for promotion, she will be granted 
consequential benefits and fixation of seniority 
in the cadre of DOS level I above the respondents 
4 to 13." 

4. 	It appears that, for a proper implementation of 

that judgement, the Department feit that certain persons 

who were promoted before that judgement, on the basis 

of the rules which then existed, have to be reverted 

to give relief to tie. C.P.Sraemathy and others similarly 

placed. When such reversions were contemplated, five 

persons Viz, respondents 11 to 15, filed OA 167/88 
officers of 

impleadingtha Department as respondents 1 to 3 and 

Ms. C.P.Sreemathy asrespondent-4. That case was dispos 

of by the Annexure..IIJ judgement dated 5.8.88. 	We will 

have more occasion to refer to this judgement because, 

in the ultimate analysis, the dispute between the parties 

centres round the interpretation to be placed on this 

judgement. For the present, the following observations 

and directions may be noticed. 

"The declaration as to the invalidity of the 
rule and consequent striking down have not been 

given retrospective operation. To extend it 

retrospectively will have the result of unsettling 

matters which stand settled for the last 
several years. 

5. 	It follows that there is no scope for 

disturbing the applicants from the present posts 

they hold as a result of the final order in 
TAK 549/87." 

(L 
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In the light of the rnn.II and Ann.IIl judgeinents )  

Pis. C.P.Sreemathy who had been promoted as DOS-I. from 

7.7,84 in the paat,was now given notional retrospective 

promotion as DOS-I with affect from 8.2.80, by an order 

issued on 6.9.88. She thus became senior in the cadre 

of DOS-I to 28 persons ) including all the party respondents 

vide Ann.R4(a),, which is the seniority iist of DOS-I 

as on 1.1.88. Many of these respondents had ) houever)  

been promoted to higher posts of Office Superintendent 

or Administrative Officer much earlier. 

She than submitted a representation on 28.9.88 

requesting for further promotion from thegrade of DOS_I)  

based on her revised seniority in that cadre from 8.2.80. 

This representation was rejected by the Department's 

letter dated 30.1.89 informing her that the Ann.II 

judgement has already been complied with by promoting 

her as DOS-I from 8.2.80 and that no further promotion 

has been directed to be given by the Ann.II and Ann.III 

judgements on the basis of her revised seniority as 

Do S-I. 

Aggrieved by this reply, Ms. C.P.Sreemathy filed 

OA 10/89 which was disposed of by the Ann.V judgement 

as follows: 

"12. Taking into account all these facts, we are 

of the view that directions may have to be issued 

consistent with the first and second judgements 

for rendering justice to the petitioner without 

in any way affecting the rights of respondent-4 or 

others similarly situated like her. Accordingly, 

we issue the following directions: 

*) The petitioner is not only entitled to 

the promotion and seniority as DOS level-I 
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as per the first judgement as Bhown in the Y  

seniority list at Annexure-VI, buL also 

entitlea to be con8idered for further promotion 

on the basis of the data assigned to her in 

Annexure-VI, notwithstanding Annexure-X. So, 

we direct the respondents I to 3to consider 

the claim of the pttitioner for promotion as 

Office Supdt. on the basif the seniority 
assigned to her in Annexure-VI seniority list )  

in accordance with the rules then in force 

regulating such promotions. 

While considering the seniority of the 

petitioner after giving her the promotion to 
the post of Office Supdt. the respondents 1 to 

3 may also bear in mind the decision of this 

Tribunal in OAK 167/88. We make it clear that 

the petitioners in tnat Case are not to be 

disturbed, while considering the claims of the 

petitioner in this case for further promotion 

from the grade of DOS LevI1-I. 

In case the petitioner is found to be eligible 

for the promotion to the post of Office supdt. 

from a date eariier to the data on which she 

has now been promoted (i.e. 9.8.89) 9  she may 

be given notional promotion w.e.f. that data)  

if she cannot be given effective promotion 

from that date in the light of the decision 

in OAK 167/88. In that event, her pay as 

Office Supdt. from 9.8.89 (i.e. the date 

w,e.f. which she was actually promota) should 

be fixed by assuming that she had been promoted 

as such from that earlier date." 

B. 	Ms. C.P.Sraemathy then applied for a review 

(RA 47/89) of the aforesaid judgement to get a further 

direction to promote her as Administrative Officer (A.0) )  

in accordance with the seniority to be assigned to her 

as O.S. This application was dismissed by observing 

that this request was a matter to be urged before the 

authorities concerned. Similarly, tne Department also 

filed RA 27/90 seeking either a review or a clarification 
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of the oroer, contending that, it the applicant was 

given notional promotion retrospectively to the grade 

of D.S., on the basis of the seniority assigned to her 

as DOS—I, this will result in disturbing the applicants 

in OAK 167/88. This review application was also 

dismissed stating that no case has been made out for 

a review. 

CCP 27/90 filed by Ms. C.P.Sreemathy in 

TAK 549/87 and OA 150/89 was closed by us when OA 592/90 

and PiP 680/90 in OA 56/b9 were filed later on. The 

Department was, however, threatened with contempt 

proceedings against them by respondent 14 and 1 

(C.Arumughan and T.VAnnamma) in case Ms. C.P.Sreemathy 

is 06inóted, ignoring their claims. In the meanwhile, 

the Department has promoted the 12th respondent, Pis. 

Rahelamrna Ceorge as A.O. by the Ann.IJI order, which 

has been challenged in this application. 

OA 56/89 filed by the first and third applicants 

was pending when Ann.V judgement was delivered in 

DA 150/89. It was disposed of by the Ann.I V judgement 

dated 16.2.90. The directions therein are as follows:• 

"(i) The respcndents I to 3 may consider the 

claims of the applicants for promotion to 

DOS Level I from earlier dates viz. 8.2.80 

in the light of the directions of the 

Tribunal in Annexure—VI judgement, the 

benefit of which was already granted to 

Smt. C.P.Sreemathy as admitted by the 

respondents. 
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(ii) In case the applicants are found to be 

eligible for promotion from a erlier date 

as DOStLeval I they may be given notional 

promotion if they cannot be given effective 

promotion from the earlier date in the light 

of the decision in OAK 167/88 9  wtth all 
consequential be..efits in accordance with 

law. "• 
above 

The Ann.VI judgement referred to in theLextract  is the 

judgemant in TAK 549/87 (Ann.fl). It.may be noticed 

that the direction at (ii) is on the lines of the judge- 
therefore, 

ment in OA 150/89. 	The DepartmetitLtook  advantage of 

this judgemerit and has filed PIP 680/90 in this CA 

seeking the following clarifications: 

"1.Whether, in the light of the findings and 
the directions issued in TAK 549/87 9  OAK 167/88 9  
OA 150/89, CA 56/89 and CCP 27/90, the 1st 
respondent herein is entitled to be considered 
for promotion in the next vacancy likely to 

arise in the post of Administrative Officer or 

which other respondents herein is to be consi-
dered in the said vacancy. 

2. In the light of the findings and the declara-

tions contained in OAK 167/88 and CA 150/89 

whether respondents 9 to 13 herein, who were the 

applicants in OAK 1671dB, are entitled to 

protection only in the posts they occupied on 
the date of passing the orders in the said CA. 

i.e. on 5.8.88 while implementing the orders 
in TAK 549/87 0  CA 150/89 and CCP 27/90 or whether 
they are also entitled to claim further 
promotion based on the seniority and the position 

they were allowed to be retained by virtue of the 
order in OAK 167/88. 

3. To pas such other clarificatory orders as is 
deemed fit by this Hon'bie Tribunal in the 

interest of justice so as to settle the various 

d.aims raised by the respondents herein and 

others who are parties in the pending appli- 	& 
cations, namely, OA 52/90, OA 610/90 and CA 
656/90." 
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As the applicants felt that the Ann.III judgement 

as sought to be interpreted by the Department was really 

standing in the way of their getting their legitimate 

promotion, they have filed CA 592/90 impleading all the 
& 

contesting 'parties so as to obtain a judgement binding crt 

all parties. 

We have heard in great detail the rival contentions 

raised by the'counsel of the parties in CA 592/90 and also 

perused the records.:  

Shri P1.R.Rajendran Nair, the learned counsel for 

the applicants submitted that, in pursuante of the Ann.V 

judgement, the Departwent was bound to first consider 

and determine the date with effect from which ma, 

C.P.Sreemathy can be given notional promotion as O.S. ,_ & 	 '.t_ 
from/date earlier than the date of/actual promotion and 

determine her revised seniority. I. it is1found that 

she is senior to Respondent-12, her prior claims for 

promotion as A.O. should have been considered on the basis 

of that revised seniority, before promoting the 12th 

respondent by the Ann.VI order. 

, In short, the learned counsel conten'ds that his 

client has certainly a right to be considered for further 

promotion on the basis of the revised seniority which 

will accrue to her on her retrospective promotion as C.S. 

in pursuance of the Ann.II judgement and the further 

directions, in Ann.V judgement. 

For this proposition, he relies on the judgement of 

the Hon'ble Supreme Court in Rana Rancihir Singh Vs. State 

of U.P. r1989 (Supp.)(i) 5CC 615 7. That was a case 

where there was a dispute about the inter.-se seniority as 

between direct recruits and pramotee police officers belon- 

ging to the U.P.Police Service Class Ii, mainly as a result 
as 

of what has been described in the judgementL-the callous 
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indifference on the part of the State Government to 

adhere to the scheme in the rules relating to recruitment 

from the two sources and make substantive appointments' 

in time." Therefore, the following directions were given 

"As we find 1  the dispute Was raised in the Services 

Tribunal in the year 1979 by way of a claim 

petition, the writ petitions before this Court are 
of 

either of 1983 or 4 1986, We are of the view that 
if the entire dispute of seniority is reopened at 

this stage, serioua pre3udice may be caused to 

many of the officers who on the basis of the 

assigned seniority, have obtained further promo-

tions. It is relevant to take note of the fact 

that many of such officers have retired and all the 

officers who may be affected are not before us. 

It has also been pointed out to us that confirma—' 

tions have been made up to the period ending 1980. 

In such circumstances we have found it prudent not 

''t'o 'disturb inter se seniority' fi'ed up to 1980 

inclusive and to direct re—fixation of inter se 

seniority on the ba8is of the Rules from 1981 

inclusive onwards. All lncumbeits,whether directly 

recruited or promoted after December 31, 1980 ) shall 

be subjected to re—fixation of their beniority 

on the basis of the provisions contained in the 

Rules and particularly Rule 21(5). 	Temporary 

vacancies which have been created and have been 

in existence for a continuous period or three 

years or more shall be treated as permanent 

vacancies borne on the permanent cadre of the 

service and shall be taken into account for 

purposes of computation of seniority. 

9. 	All aubettive appointments and promotions 

made prior to December 31, 1980 0  shall be treated 
to have been in accordance with the Rules. Recruit. 

ment on the basis of 1:1 from the sources shall be 
kept in view and the State shall work out the 

recruitment to the Service in such a phased way 

that within a period of five years (by end of 

1993) the proper ratio' shall be reflected." 
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The applicants' counsel claims similar reliefs 

for Ms. C.P.Sreemathy as far as future promotions 

are concerned. 

16. 	Secondly, he refers us to the judgement of 

the Hon'ble Supreme Court in 2alkrishan Vs. Delhi 

Administration and Another C1990(1) LL3.p.61J. 

That was a case where the appellant was promoted 

from L. adre to cadre without considering his seniors 

for promotion 1 in purported implementation of an 

earlier direction of the High Court. When this 

came to light, a notice was given to him to show 

cause why his seniority should not be fixed correctly 

and why the promotions granted to him wrongly *wuld 

not be cancelled.. The Hon'ble supreme Court held 

that though it was not so intended by the High Court, 

a faulty implementation of that Court's order gave 

an undue advantage to the applicant which required 

to be corrected. Accordingly, the issue of the 

aforesaid show cause notice was upheld. The following 

observations are relevant. 

"9. We have perused the list and gave ou,r 

anxious consideration to the question urged,. 

We fail to understand how the appellant could 
be ranked above his seniors and how he could 

get flyover promotions in every cadre. / be 

High' Court while directing confirmation of the 

appellant with reference to a particular date 

did not say that he should be ranked above 

even to those who were appointed earlier to 

him. Theie was also no direction that he 

should be ranked above those who were liable 

to be confirmed berore him. Indeed, it was 

not the intention of the High Court and it 
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could not have been. intended too, since his seniors 

were not parties to the writ petition. But the 

faulty ilpiementation of the order of the High 

Court has resulted in that undesirable consequence. 

Ithas resulted in supersession of appellant's 

seniors. in tact, the appellant has overtaken 21 

SIs who were senior to him. That was totally 

unjustified and arbitrary. 

In service, there could be only one norm 

for confirmation or promotion of persons belongiflQ 

to the same cadre. No junior shall be confirmed or 

promoted without co4sidering the case' of ,  his senior. 

Any deviation from this principle will have demora-

using effect in bervice apart from being contrary 

to Article 16(1) of the Constitution. 

It is not shown that the seniors were 	not 

eligible for confirmation when the appellant was 

- confirmed. Nor it is shown that the seniors were 

not sUitablOr-prOmotiOfl when the appellant -was 

promoted. TheaPpellaflt therefore, could not 

complain against the corrective action taken by 

the respondents." 

17. 	It is contended by the learned counsel that 

'Is. C.P.Sreemathy was denied her t1mely;prómatioi and her 

juniors in the cadre of DOS—Il were given a march over her, 

not Decause of aflyDody's fault, but because certain 
11.14 

relevant recruitment rules were discriminatOrY, 

tr -tin,1J1e - -an t1i n -it - 	-o te re. Na • C • P. 

Sreemathy cannot be made to suffer perpetually for this 

reason, after she has come out succe8sful- in getting 

the rule aeclared ultra vires in Ann.II judgement. Sne 

cannot be placed, for all times to come, as a junior to 

the respondents, uho.ere all, admittedly, juniors to her 

as DOS—lI. It is contended that as a1d when Pla. C.P. 

Sreemathy gets first promoted to a cadre and then a 

decision is taken as to the earlier date from which she 

can ue so promoted in that cadre,4  withuut affecting the 

positions held by the contesting respondents, she gets 
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a claim to be considered for promotion to higher 

posts along with persona who now become her juniots in 

that cadta. 

18. 	On the contrary, Shri Ramkumar, the learned 

counsel for the contesting respondents 7 to 9 and 11 to 

16 has raised èerious objections to granting any of the 

prayers in this application. He submitted that the 

judgement in OA 150/89 (Ann.V)  has become t'itial and 
and 

binding,twu review applications have also been rejected. 

That apart, there is no need to copsider this OA because 

the Department has already contended that the judgement 

in ravour of Ms. C.P.Szeemathy in TAX 549/87 had already 

been complied with and that nothing remains to be oone. 

He also pleaded that it will not be a proper exercise 

of jiJdiciaipow8r to disturb those decisions which have 

become final. The main plank of his argument is that the 

judgement in OA 167/88 (Ann.II1), besides giving a decla-

ration that they, cannot be oisturbed, also gave the appli-

cants therein (i.e. respondents 11 to 15) certain vested 

rights for future promotiona wXN q  which cannot now be 

interfered with. More specifically, he contended that 

L cadres by virtue of 
the 

the seniority that they had obtained in the respectiveL. 

posts they held on the date that 0A  was filed, cannot be 

altered, despite the judgemnt in TAK 549/87 and 0A 

lbO/89. Thus,Ms. C.P.Sraemathy can never become senior 

to any of the applicants in 0 A 167/88 in the cadres to 

which they had respectively been promoted before the 

judgement in TAX 549/87, whatever retrospective benefit 
in 

is now given to her in those -cadres pursuance of the 

Ann.V judgement 1  particularly when sl•Ié h-ad' not cIallenged' 
-' 	 only on the 

VL- 
such promotions in time. Future promotions should be L 
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basis of the seniority already acquired by those appli-

cants,. bef-o-re Pis. C.P.Seemathy got corresponding 

promotion by virtue of the Ann.II and Ann.V judgements. 

He was firmly o f the view that the Ann.III judgament 

not only gave a direction that the applicants therein 

8hould not be reverted from the posts held by them on 

the date of that judgement but also that there was a 

declaration therein that the applicants therein would 

be seniors to Ms.C.P.Sreemathy, for all times to come. 

190 	In support of these contentions, Shri Fbmkumar 

drew.our attention to the decision of the Hon'ble Supreme 

Court in TR Kapur'.Vs State of Haryana, 1989(4)5CC 71. 

That was a case where the petitioners were Diploma 

holders promoted to officiate in Class II Engineering 

Sexvice, but were denied further promotion from December. 

1970 on the ground that the State Government held that a 

Degree of Engineering was necessary for further promo-

tions. The petitioners kept quiet for a long time. 

Subsequently, the Supreme Court rendered a decision 

in AS Parmar's case (1984 Supp. SCC i) holding that 

such an interpretation was wrong. When the petitioners 

claimed promotion from back dates on the basis of this 

judgementthat'was turned dOwn by the Supreme Court 

by observing as follows: 

"Taking up for consideration the contention of the 

petitioners that by reason of thei' being consti-

tuted Class II officers with effect from December 

25, 1970, they were entitled to promotion as and 

when they attained seniority, but tne State 

Government had unjustly a eprived them the benefit 

of promotion due to wrong interpretation of the 

Rules, we are unable to accept the plea for more: 

than one reason, In the first place, the 
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• 	in 
petitioners had acquieac8d.Z, the interprebation 
of the rules by the State Government all along and 

it Was only after the decision in A.S. Parmar 

case, they chose to move this Court under Article 

32 of the Constitution to eeek promotional 

benefits. Having remained complacent for a long 

pumber of years, the petitioners cannot now turn 

round and say that notwithstanding their inaction, 

they should be granted promotion from deemed 

dates on the basis of seniority. Secondly, in the 

long interval of time that had elapsed before the 

petitioners chose to file the writ petitions, 

several other Class II officers holding engineering 

degrees have been promoted to Class I service. 

The benefits which had accrued to those persons 

by reason of their promotions cannot now be 

disturbed or interfered with by giving the peti- 

tioners promotions from deemed dates of eligibility 

for promotion. In other words, a settled state 

of affis amorthe Class I promotees cannot be 

unsettled now." 

He contends that when Ns. C.P.Sreemathy kept quiet 

for nearly a decade and did not challenge the promotions 

given to his clients before the Thn.II judgement was 

delivered, she cannot now claim retrospective benefits. 

She has permanently forfeited her rights of seniority 

vis—a—vis these respondents. 

20. 	The learned counsel for respondents 1-3 (i.e. 

the Department) submitted that they were earlier under 

I 	 the impression that the Ann.III judgement gave the appli- 

cants therein the benefits now claimed for them by their 

counsel. It is for this reason that the impugned 

Ann.VI order promoting the 12th respondent as A.O. was 

passed, taking her to be senior as O.S. to Ms CP Sreemathy 

He, however, expressed the view that it would appear 
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from that judgernent that the only benefit granted to the 

applicants theein was that they should not be reverted, 

- even if this became necessary to give promotion to Na. 

C.P.Sreemathy. As conflicting views were being expressed 

by the Departmen1torficersand as both sides threatened 

to initiate contempt proceedings, NP No.680/90 was filed 

in OA 56/89 8eeking certain clarifications to facilitate 

implementation of the judgernents. 

21. 	It is clear from the strong views expressed before 

us that the parties have not fully appreciated the scope 

of Ann.V judgement. In that judgement we had given 

clear directions after aLdlltr/L; tthe interests of all parties 

in whose favour the Ann.II judgement in OAK 49/87 and 

the Ann.III judgement in OA  167/88 were delivered. If 

the Department had carefully studied that judgemerit and 

drawA the further logical conclusions, itshould have been 

possible for them to implement the directions in that judge-

ment without fear of any further consequences. It appears 

that the Department 	was not sure of itself and 

further, the threat to institute contempt proceedings has 

unnerved them. Therefore, the Department is 9 understandably 

compelled to seek clarifications by filing PiP 680/90 in 

OA 56/89. In the circumstances, we feel that, though the 

judgements earlier rendered have become final, the interest 

of justice requires that the doubts raised by the Department 

are examined ) after giving a hearing to all the concerned 

parties. We, therefore, do not find any objection or 

impropriety in dealing with these matters again. 

22. 	The clarification sought can be given only after 

considering whether the Ann.III judgement in OA 167/88 

declares that the seniority acquired by the applicants 
IL- 

therein befoxe that judgementshould be the basis for 

future promotions. 
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of 

The first and second paras'L the Ann.III judgement 

mention the circumstances under which the applicants 

approached the Tribunal, viz, the proceedings initiated 

by the Department to revert the applicants therein, 

in purported implementation of the Ann.II judgement 

in TAK 549/89. The logic of the Department in initiatig 

such action was that if Pis. C.P.Sreemathy had been 

wrongfully denied promotion as DOS-I at the appropriate 

time as a result of an unconstitutional rule, then, when 

that wrong was rectified by tneAnn.II judgement, she 

became entitled to promotion as DOS -I frum 8,2.80 

instead of from 7.2.84 from which date she was actually 

promoted. Thereby, she became senior as DOS-I to many 

persons, including the applicant8 in OA 167/88, thus 

giving her a right.to  an earlier prosotion, successively 

as 0$. and then as 1%.O., than the 5 applicants in that 

case. If Pis. C.P.Sreemathy had to be given this benefit 

the Department felt that this required reverting the 

juniors (applicants in DA 167/88) from the post of A.O. 

to O.S. and from the post of 0.5. to DOS-I, etc. as 

the case may be. It is to prevent such reversion that 

OR 167/88 was filed. 

be drawn 
Some 'moire, conclusions can!. by a perusal of the 

record of OR 167/88. We find that the applicants 

therein (Respondents 11 to 15 in thisse) apprehended 

an imminent reversion. Paras 6, 7 and 8 of that 

application reproduced below will make this clear: 

6. The fourth respondent has also not challenged 

the promotions made from among the persons found 

in Exhibit P1. Therefore by the implementation 

IL- 
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of the present order those promotions cannot be 

affected at any rate without hearing them. The 

furth,raspondent has also not challenged any pro-
motions to the post of DOS Level I. Yet,if the 

directions issued by this Hon'b,l iribunal to 
83.C) 

give her retrospective benefitsLthe promotions 
already given to this applicants and the contesting 
respondents in the application will be affected. 

Such a re8ult will be contrary to the spirit of 
series of Supreme Court decision on the point. 

It is therefore, respectfully submitted that the 

order of this Hon'ble Tribunal ties been made on 

a misunderstanding of' the correct tacts and the 

rules and without impleading the necessary 
parties, 	 - 

7. 	The applicants therefore respectfully submit 

that on the basis of the present recruitment rules 
they cannot be. reverted to any lower post. It 

is also submitted that the order of this Hon'ble 

Tribunal to which this applicants were not parties 

cannot be a reason for respondents 1 to 3 to 

revert them as the order is not binding on them. 

Besides all but one among the applicants are 

members of the Scheduled castes and scheduled 

tribes promoted also on that basis The applicants 

therefois submit that their promotions cannot be 

disturbed and any proposal to revert them may 

be stopped, The applicants are approaching this 

Tribunal even before the order of reversion 

is passed, because in implementation of the earlier 
orders of this Tribunal an1ey may be reverted 

and they may not be able to stop that by any 

method. The applicants, therefore, are filing a 
separate petition to dispense with the production 

of the orde. The epplicants, therefore, respect-
fully pray that respondents i to 3 may be directed 
to continue the applicants in their present 
posts to which they have been lawfully promoted 
and not to revert them to any lower post. Their 

rights guaranteed Under Article 14 and 16 will be 

infringed if their promotions are disturbed and 
they are reverted. 



S. 	In view of the facts mentioned above, the 

applicants pray for the following reliefs: 

To direct respondents I to 3 to continue 

the applicants in their present posts - 

and not to revert them to any lower post. 

Todeclare that the applicants are 

entitled to be promoted in preference to 

the 4th respondent in accordance with the 

rules in force on the date of promotion 

of the applicants. 

xxx " 

It is equally clear that the applicants therein did not 

pray that by virtue of the earlier promotions granted to 

them (i.e. prior to the decision in TAK 549/87 giving 

Ms C.P.Sreemathy her rightful due) certain inter—se 
rights 

seniority/had accrued to them and that this inter—se 

seniority alonesuld be made the basis for future 

promotions also,even after Ms. Sreemøtny's claims are 

granted to her in accordance with the judgement in TAK 

549/8?. 

Thus, the first relief sought is a direction to 

the respondents not to revert them. This prayer was 
by the Ann.III judgement 

allowedLin the following terms: 

"As such, in purported implementation of that 
judgement, the.e is nu question of disturbing 
the present applicants who are holding posts 
higher than that of DOS, Level—I as a result of 
subsequent promotions on the basis of selection. 

xxxx 	xxxx 	xxx 

It follows that there is no scope for disturbing 
the applicants frotti the present postS they hold 
as a result or the rinal order in TAK 549/87." 

The second relief is for a declaration that 

notwithstanding the Ann.II judgement in TAK 549/87 which 

Ms. C.P.Sreemathy had obtained in her favour and any 

order passea in pursuance theieof, the applicants in 
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CA 167/88 were entitlid to be promoted oà tie datea 
in the pt1 

on which they were actually promotedLon'the  .baeieof'thB' 

T rules then in force,to the respective poets held by them 

when they filed CA 167/88,in preference to Ms. C.P. 

Sreemathy. TheI;contefltjOfl is that when tha applicants in 
so 

CA 167/88 were"actuallyLomoted to the poeteheld by 

them when that CA was filed, the 4th respondent was not 

in the zone of consideration because she was promoted as 

OCS.1 only on 7.7.84,whereas the applicants inCA 167/88 

had been promoted much earlier. The relevant dates 

are given in Ann.R7 filed by the Department. That 

statement shows that the. five applicants in .0A  167/88 

stood promoted as DOS—I on 6.2.80, 30.5.02, 1.10.80 

300.83 aid 21.9.83 respectively, whereas Ms. CP Sreeinathy 

was so promoted on 7.7.84 only, In 
- 	 C 

Ms. C.P.Sreemathy was then junior to those five applicante 

when further promotions to the rank of U.S. and A.O. 

were sub8equently considered.. Hence those promotions 

cnnotnow be disturbed and they cannot be.reverted. 
—also 

This .prayer.hasLbeen conceded by the directions reproduced 

in para 25 eupra, th.at their position cannot be disturbed, 

whatever benefit is given to Ms. C.P.Sreeniathy. 

27 9 	The learned counsel for the respondents, however, 

vehemently 	stated 	that from the following extract 

of paLa 3 of the judgernent in OA 167/88 (Ann.III), the 

conclusion necessarily, follows that the seniority gained; 

by the applicants therein on the posts heid by them L:r 



wouj.d hold good for further promotion. also. 

"From the judgement it i8 clear that what 
was directed to oe considered Was only the 
eligibility of the present respondent No.4 
for promotion to the cadre of DOS, Level—I. 
In case 8he was found eligible for such 
promotion her seniority was directed to be 
fixed above the respondents 4 to 13 in that 
application8. No direction for disturbance 
of the seniority of the present applicants 
was made there, and such adirection could 
not have been granted, or even intended, as 
these applicants were not parties there." 

We are unable to agree with that proposition and 

interpretation. 

The judgement itself states that M. Sreemathy, 

the fourth respondent therein, was entitled to claim 

seniority over respondents 4 to 13 in TAK 549/87,uho 

themselves were,admittedly,senior to all the applicants 

in OAK 167/88. Therefore, if Pie. Sreemathy was granted 
as Dos—I with consequential benefits 	she 

seniorityLover respondents 4 to 13 in TAK 549/84/will 

necessarily also become 8enior to all persona junior to 

those respondents, even though they may not have been 

impleaded. It can never be contended that the Ann.III 

judgement held that &hile Ms. Sreemathy could prospecti- 

Ito Respondents-4 	vely become senloras DOS—I and inothr higher cadres 
to 13 in TAK 549/87 

—who are all senior to the five applicants in OA 167/88, 

she has to remain junior to the applicants in OA 

167/88, on the only ground that they were not impleaded 

therein. Ann.III did not intend any such conclusion1  
(t-&2 

which is patently ebstiä. 

The Ann.III judgement, therefore, only catitioned 

that as the judgement in TAK 549/87 (Ann.II) was not 

retrospective in operation, there should, however, be 

no reversion from the posts held by any person who 

becomee junior to Is. C.P.Sreemathy after implementing 
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the Ann.II judgement. Nothing more has been etated 

in this judgement. More particularly, there is no 

direction or a elcaration that the seniority uh'ich the - 

applicants in CA 167/88 had acquired on the posts of A.O., 

O.S. or DOS—IT, immediately prior to the Ann.II judgement 

in TAK 549/87,would remain undisturbed even thereafter 

and that further promotions would be made only on the 

basis of that oeniority. 

30 	It is for this reason that we also made it clear 

in theAnn.%I judgement that Ms. C.P.Sreemathy is entitled 

to further promotions above the rank of DOS—I on the 

basis of the revised seniority assigned to her as DOS—I 

i.e. from 8.2.80,in pursuance of the Ann.II judgement. 

This higher seniority will now give her consequential 

• 	 benefits for further promotions in future and :!cau8e  of_. 

her higher seniority2  she would fall in the zone of consi-

deration earlier than others,who are now junior to her in 

that list. 	The only caution we sounded was that while 

granting such promotion, the decision in OAK 167/88 should 

be borne in mind and the applicants therein should not be 

disturbed. In other words, if Ms. C.P.Sreemathy is to 

be promoted as OS from an earlier date and there is no 

vabancy that promotion cannot be given to her by reverting 

any of the persons promoted earlier as OS. Hence, we 

directed that, she should be given notional pLomotion 

from an earlier date, if actul promotion from such date 

involved any reversion. 

31. 	We are, therefore, clearly of the view that the 

oniy protection given to the applicants in CA 167/88 

(i.e. respondents 11 to-15) is that they would not be 

reverted from the posts held by them when that judgernent 

tL 
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retrospective 
was delivered ,either as a result of anypromotion 

granted to Ms. C.P.Sreemathy to any of the grades of pOSt8 

held by the applicants in OA 167/88 or 88 a result of 

seniority assigned to her in that grade. The respondents 

11 to 15 cannot claim that the seniority acquired by 

them on the post8 to which they stood promoted before 

the Ann.jI judgement was delivered in favour of Ma. 

C.P.Sreemathy, should be the basis for future promotions 

and that such seniority cannot be disturbed by placing 

P15. C.P. Sreemathy above any one of them. 

We can now revert to the case of applicants I and 

3. Applicant—i, Ms. P•.C.Mariarnma, was, in fact, the 

first person 4ho,had obtained from the High Court of. 

Kerala ,in OP 4922 of 1981 ,the same kind of reliefs which 

were granted to Ms. C.P.Sreemathy in TAK 549/87, by the 

Ann.I judgement dated 28.2.83. The contesting respondents 

in that OP were the same as respondents 4 to 13 in TAK 

549/87 filed by Ms. C.P.Sreemathy. 

What transpired thereafter is not too clear except 

that, as can be seen from para 6 of the application, a 

writ appeal was filed by the Department against that 

judgement and the petitioner therein (i.e. first applicant) 

was permitted to withdraw the OP itself?  with liberty 

to agitate the matter before this Tribunal. 	That 

petitioner and the third applicant Es. N.Rajam then filed 

OA 56/89 before this Tribunal, which was pending when 

we delivered the Ann.V judgement in OA 150/89.. That 

application was finally disposed of by the Ann.IV 

judgement dated 16.2.90 with the following directions: 

" The respondents I to 3 may consider the claims 
of the applicants for promotion to DOS Level I 
from earlier dates viz. 8.2.1980 in the light 
of the directions of the Tribunal in Annexure /I (L_ 



udgement, the benifit of which was already 
granted to Sat. C.P.Sreemathy as admitted by 
the respondents. 

(ii) In case the applicants are found to be eligible 
for promotion from earlier date as DOS Level I 
they may be given notional promotion if they 
cannot be given effective promotion from the 
earlier date in the light of the decision in 
OAK 167/88, with all consequential benefits 
in accordance with law." - 

It has only to be added that the Annexure-VI judgement 

referred to in the extract is the one delivered by us 

in OA 150/899 

34. 	It is also necessary at this stage to deal with 

an argument repeatedly advanced by Shri Ramkumar that 

there was no necessity to declare some portions of the 

recruitment rules impugned in TAK 549/87 as ultra vires 

for, the relevant rule had already been amended twice, 

once in 1982 and again in 1987 and that, therefore,the 

applicants had hopelessly delayed seeking proper 

reliefs. We have carefully considered this matter. We 

find that the relevnt rule was amended only on 20th june 

1987 by notification GSR 474. The rule so amended provided 

for the first time, that a DOS-TI who has at least 2 

year's regular service will be eligible for p.omotion as 

LOS-I if, including his earlier service as Stenographer 

Grade III, he has a total service of 8 years. Before 
(and not of Stenographer Gr.rJI) 

such amendment, earlier service as IJDC aloneLwas  eligible 

to be counted. This was considered to be discriminatory. 

As this pi-ovision Was amended only on 20.6,ts7, it could 
during earlier periods 

be invokedLto ueny promotion to DOS-IT who had earlier 

service of only Stenographer Cr.III, as it was done 

in the case of the applicants. This mischief could be 

undone only by striking down the offending rule and. dire-

.cting that the beqefit given tq those DOS-TI promoted from 

the cadre of UDC shall be extended to those DOS-IT promoted 

from the cadre of Stenographer (06) as well. This was 

done by the Ann,I judgement on 28.2.83, but this became 	06 

abortive because, at the writ appeal stage, the O.P. 
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4 	- 
itaelf was allowed to be withdrawn. 	Therefore, it had 

to be rightly struck down again in TAK 549/87, Therefore, 

no delay can be attributed to the applicants in seeking 

relief as contended by the contesting respondents. 

35. 	We have now to consider the objection raised by 

Shri Ramkumar based on the judgement of the Supreme 

Court in 1989 (4) SCC 71 • The main consideration therein 

was the long delay in seeking relief. That situation 

does not obtain heie. Ms. P.C.Mariamma tiled OP 4922 

in 1981 and Ms. C.F.Sreemathy also riled Op 5461 in 1981. 

That apart, even now, the contesting respondents already 

stand fully protected by the Ann.III judgement in 0 A 

167/88 to the same extent as in the case referred to 

above. The Ann.III judgement declares that the applicants 

therein cannot be reverted from.be higherjevelpO8tS to 
promoted 	 - 

which they had been 	before the Ann.II judgement, 

notwithstanding the fact that they could,perhap8,have not 

got the promotion on the dates they were actually 
in TAK 549/B? (Ms.OP Sreemathv) 

promoted, if the applicant [too had been considered 
- 	 case' 

for such promotion in/she; had not been discriminated 

against unlawfully. But they cannot get this undue 

benefit for ever. The mischief resulting from a discri- 
present 

minatory ruLe had to be undone and the/applicants given 

their due1  at least in future. They are, entitled to 

this consideration in terms of the judgernEnt of the 

Supreme Court in Rana Randhir Singh's case and Ba1 Kichan' 

case supra relied upon by the applicants' counsel. 

36. 	We can now deal with the prayers made in OA 592/90 
as follows, 

by statinin general tèrms,what the rights of partie.s 

are 1 so as to enable the Department to take necessary 

action. 

(i) 	All promotions of the applicants to be made now 
prospective or 

fromLratrospective dates have to be made on the basis 
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of the recruitment rules obtaining at the relevant 

and after satisfying the relevant eligibility conditions 

and following the procedure laid down in the rules, 

Any suchpromotion'o? the applicants to a post, 

prospectively or retrospectively, fleCe8sitated for 

implementing the Ann.II, IV orV judgements, shall not 

result in the reversion of any person on the ground that 
now, 

such person hasLbecome  junior to the applicants, if such 

person had been promoted to that post prior to the 

judgement in CA 167/87 (Ann,III). In other words, 

promotion of certain persons)  treating them as senior to 

the applicantamada prior to the Ann.III judgement,cannot 
- present, 

be upset atL merely because the applicants have' now 

secured a higher seniority over them. 

The first and seond qplicants ar. b entitled to 

be considered for promotion as Dos—I from retrospective 

dates in'pursuance of the Ann.IV judgement, in the' same 

manner as the second applicant was earlier given such 

benefit by the Department. 

The seniority list of DOS—I as on the dates on 

which the applicants would stand promoted from retros-

pective dates would indicate if further promotion as 

0.5, has been given to any person or persons junior to 

them. 

iv) , ' If any person junior to an applicant has been 

''so promoted as 0.5. 0  that applicant has a right to be 

considered for such promotion with immediate effect, 
no 

either against an existing vacancy or, il'Lsuch vacancy  

exists, a g ainst a supernumerar y  post, which shall be 

created by the Department. 
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As such a promotion of an applicant to be now 

4 considered isin lieu of his promotion which ought to have 

been considered earlier., but for the operation of an 

invalid rule, only his case need be considered and not that 

of any others junior to that applicant. 

After such promotion as O.S. the question of 

granting It retrospectively from the date from which any 

immediate junior DOS—I was promoted as O.S. should be 

considered, 

If, however, any applicant had already been 

considered for promotion as U.S. in the past, but super-

seded by a junior, then, such an applicant cannot now be 

considered for promotion from any date earlier to the 

date of such supersession. 

The exercise as above, mutatis rnutand.is, has 

to be done for consideration for furth&r p.rOmaton 

A.O. also. 

The retrospective promotion, if any, made to the 

posts of U.S. and R.O. will not entitle the applicants to 

any arrears. It will be taken into account only for 

fixation of pay from the date on which the applicant is now 

promoted on an existing vacancy or on a supernumerary post. 

It will count for seniority only from the date on which the 

orders granting retrospective promotion is passed. 

Subject to what has been stated at (ii) and (x) 

above., the seniority of the applicants in a cadre will be 

reckoned from the retrospective date of promotion, if any, 

or from the date of actual promotion, as the case may be, 

i- or purposes of further promotion to the next higher cadre. 

We make it clear that all these rights of parties 

flow from the Ann.II, III, IV & V judgements themselves, 

which, needless to say, are maintained without any change. 
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37. 	We now con'8ider the challenge to the impugned 

Ann.VI order dated 14.9.89 9  in so far as it conces the 

promotion of Ms. Rahelamma George (R-12) as A.D. This 

post of A.D. became available for promotion after the 

Ann.V judgement in CA 150/89 was delivered on 31.8.69. 

We had directed therein, inter alia, that the question 

whether Ms. C.P.Sreémathy was entitled to be promoted 

nationally from a date earlier to the actual date of 

promotion had to be considered. Therefore, the promotion 

of Raspondent-12 ought not to have been made, before first 

ascertaining what the ultimate seniority, of Pls.CP Sreemathy 

is in the cadre of 0.S. 9  after going through the process 

outlined in para 36 supra. If it is found that she is 

senior as U.S. to the 12th respondent and also that her 

junior has already been promoted as A.U., then the 

Department should have óonsidered her for promotion as A.D. 

to the vacant post of A.0, then available. If she is found 

suitable for such promotion, the Department will be at 

liberty to revert the 12th respondent and promote the 

applicant in her place. Till such a decision is taken, 

the promotion granted to the 12th respondent by the 

Ann,VI order will continue, but it shall be necessarily 

treated to be purely on an adhoc basis. Such a direction 

cannot be given in favpur of the first applicant because 

the decision in her case, similar to the Ann. V judgement, 

was rendered only on 16.2.90, before which date the 

12th respondent had already been promoted and that 

promotion stands protected in accordance with the 

principle laid down in OA 167/88. The third applicant 

does not claim seniority over respondent-12. 
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.30. 	In the result we dispose of the applications 

and other matters we have considered as follows: 

OA 592/90 

The nature of reliefs to which the applicants are 

entitled have already been mentioned in pars 36 and 37 

of our judgement. We direct the Department to comply with 

the directions/observations therein within a period of 

three months from the date of receipt of this order. 

We further direct that the impugned Ann.VI order, in so 

far as it grants promotion to Fis. Rlamma George 
for' the present 

(respondent-12) cannot be malatainedLand hence ) her promo- 

tion by that order is to be treated purely as an adhoc 

promotion, subject to the consideration of the claims of 

Ms. C.P.Sreemathy in the manner indicated in paa 37. 

NP 680/90 in OA56/89 

(a)lhe first issue raised in the NP already stands 

answered by the principles stated in para 36 supra. 

(b) In regard to the second issue, we declare 

that the applicants in OAK 167/88 are entitlec to only 

the protection of the posts they held on the date of 

passing of the judgement therein and they cannot be 

reverted from those posts to accommodate any of the 

5pplicants in OR 592/90 0  whatever be the seniority assigned 

to them. However, the appieants in OAK 167/88 are not 

further entitled to claim that the seniority they acquired 

on the basis of the date of promotion to the •post they 

so held should be the basis for all futurd promotions 

and that such seniority cannot be disturbed by the grant 

of any retrospective promotion to the applicants in OA 

592/90. The applicants in OA 592/90 can be granted 	- 
on notional basis 

retrospective promotionLin a cadre subject to their 

eligibility and entitiement, and the Department shall 



41 

30 	 'U 
create Supernumerary posts if needed, if so a dv' 1id. 

In the event of such retrospective promotion to a cadre, 

by the issue of orders to that effect, their seniority 

in that cadre, with effect from the date of such orders, 

will count from such retrospective data and shall be 

taken into accnunt for future promotion. There is 

nothing in the Annexure—ITI judgement which prevents 

the applicants in OA 592/90 from gaining such seniority 

over the applicants in OAK 167/880 

(iii) OA 656/90 

We dismiss this application with the observations 

that it is premature for us to declare whether the 

applicant is senior to the contesting respondent 

fis. 	CP Sreemathy in the cadre of O.S. or not, as this 

matter will have to be decided in the light of the 

directions given in OA 592/90 and the question of 

making further promotions will also have to be consi- 

dared in the manner indicated in OA 592/90. 

L 3 I 
(N.Dharmadan) 	 (N.V.Krxshn n) 
iudicial Member 	Administrative Member 
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