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P | C o FINAL_ORDER
| 19-6-1987

AR o CENTRAL ADMINISTRATIVE TRIBUNAL
MADRAS BENCH ‘

zpplication No,OA. 588/1986

\

T.R. Balakrishnan Nair : Aapplicant

Versus

1. Secretary to the Govt,
_Deptt. of Personnel & Train-
ing, New Delhi.

,/»' 2., Union Puwblic Service com-

mission, New Delhi. Respondents

3. Chief Secretary, Govt. of
Kerala, Trivandrum.

4. The Committee of All India

' Service Recruitment by o

Promotion -Rules for i

’ ~ Kerala, represented by
’ chief Secretary, Trivandrum.
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 Sri G. Sivarajan ‘ '3 counsel for
‘ ' applicant

.

Sri;P.VQaMadhaVan Nambiar, Counsel for
scesc ' - respondents

CORAM:

Hon'kle Sri Birbeal Nath, Member (AdminiStrative)'

Hon'ble Sri G. Sreedharan Nair, Member (Judicial)

ORDER

(Pronounced by Hon'ble Sri G. Sreedharan Nair, JM)

In this applicafion we are called upon to

determine whether the order of the first respondent

™.

rejecting the representation of the applicant, -~

a State Civil service Officer requesting relaxation

- - . - | | .' | e 2 -Jaarf/” 




of clause (3) of Regulstion 5 of the. indian Admji-
nisffative-Services (Appointmen£ by Pfomotion)
Regulations, 1955 (for short the Regulations) in
exércise of the powers vésted in ﬁhe'fifst reSpoﬁ-
dent under Rule 3 of the aAll-india Services
(Condi£ions of Service - Residuary matters) Rules,

1960, referred to hereinafter as the Ruleg,CS£&84Q-

2. lThe Indian Administrative Services (&ppoinﬁ-.
ment by PromotionS.Reéulations, 1955 havé been made .
ﬁursﬁant to sub-ruie'(l) of Rule 8 of Indién ]
vAdministrative Services (Recruitﬁent) Rules, 1954, .
under thqh‘prbvision‘p§s keen made for fecruif-
ment of persoﬁs to the Indian Administrative Service
by promotion from amongst tﬁe'State Civil Service.
These Regﬁlations provide for ﬁhé éénstitution of
al@ommitteé to make the selectiod‘and fof preparation
of a list 6f suitable‘officers for promotion to

- the Ind;én Admiﬁistfative Service. -According to
élaus? (3) of Regulation 5 the Committee shall not
consider the céses of members of the:State Civil
Serﬁiqe th have attained the age §f 54 yéars on

the first day of January of the'year in which it
meets.

3. - The applicant had completed the prescribed



-

qualifying service for éonsideration by the,Com;
mittee during the year 1984. But he had crossgd.
the.age of 54 as on 1-1-19é4; though it was ohly

by a short period of six déys. The applicant made

a repfesentation to the first ;e§pondent reguesting'
to ;elax the :equirement under clause (3) of |
_Regulation S of éhe Regulations. The provision
that wés relied upon byihim for this purpose was.
‘Rule 3 of the ﬁules,‘which is As followss- |

"3, Power to relax rules and regulations in
certain cases; -

where the Central Government is satisfied
that the operation of -~

(i) any rule made or deemed to have been
~made under the All India Services
Act, 1951, (61 of 1951), or

(ii) any regulatiocn made under any such

. rule, regulating the conditions of
service of persons appointed to an
Al) India 8ervice causes undue hard-
ship in any particular case, it may,
by order, dispense with or relax the
reguirements of that rule or regulation,
as the case may be, to such extent
and subject to such exceptions and
conditiohs as it may consider neces-

--sary for dealing with the case in
a just and equitable manner."

As no reply“was received by tﬁe'applicant he filed
O.P.ﬁo. 8436/1984 challenging the validity of

. clause (3) 6f Reguiatign 5_ofvthe Regulati0ns and
in the alternative for isguefof a Wfit,of’Mandamus
directing the'first fespondént to dispose of the
representation submitted by’him.' The petition was

dismissed by a single.Beﬁch of the High Court.



The abplicantvfiled‘A'writ appeai No. 519/1984
befére a‘Division Bench of the High Court., 1In the
meanwhilé the repreégnﬁation that was submitted by
the applicant was diséosed of by,the first respon-
4dent, :ejecting the §ame. Copy of that'order was
produced.before thevﬁivision Bench of the High
Court. The Division Bench held that thé order
required reconsideration by the first respondent,
- and hence the first rgspondent was directed to re-
cons;der the order "in the light of the obée:?ations
'conﬁained in the judgment, éccprdihg to law and
adverting ﬁo all’aspectslyf the matterf. It was
observed in the judgment that "ali the facts rele-
vant for proper‘exercise of jurisdiction under
,Rule 3 of the Rules have nof been properly adverted
‘to oﬁ consideréd in the.truevperspéctive of the
Rules? It was also held that_"if would be wrong‘tov<
cénclﬁde that the Rules arevriéid énd neo relaxation
is possible, in which case the very purpose of i
‘Rule 3 of the Reéiduary Rules would be.defeated",
and that “the.aim should be té consider tbe whoie
matter‘in the trﬁe pérspective and tq éee whether
without sacrificing the §pinit;b£ the Regulation
and the objeét sought to be achieved, relaxation,

if any, could be granted to ineet the ends of justice".



The challenge against the validity of clause (3)
of'Regulation\S was given up before the Division

'BenCho

4, After the judoment of the Division Bench
the'first respondent reconsidered the representation
of the\applicant and it was rejected by the order
dated 3031—1986 (Annexure Fi. The applicant prays
for quash;ng-the seme ae illegal and void. It is
alleged that there ie tocalvnonapplicacion of rﬁe
" mind on the'Various asbects to be considered as |
directed by the bivisionaé‘Bench of the High Courﬁ.
According to the applicant the first respondent

was ihfluenced by extraneous considerations, and

has eschewed relevant matters. It is urged that
the objective.satiefaction in a particular case i
as to whether relaxation is to be allowed‘or not

is not to be adopted by any rigid formcla-as has

been adopted'by the first respondent.

5. The first respondeht has filed a reply.

It i; coctended thatfagainst the'impugned.order

 the applicant had fiied O;P.No.4155/1986 k'D'efore

~ the High Court of Kerala for'quashing the same on

. the éroundsurged in the‘present applicacion)which S

was dismissed by the judgment dated 17-6-1986,

Nend hence this application is not maintainable
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as it is barred by resjudicata. The representation
of the applicant was reconsidered by the firét
réspondent in ;he light of thé observations in
the judgmentrof the Division Bench of the High court,

‘and in acéordanée with law after adverting to all
aspects of the matter., ’Thé first respondent had
issued instfuctions as early as on i-1-1966 ﬁhat
undue hardship as contemplated in Rule‘3 of the
.Rules'signifiés uﬁforeseen or unmerited hardship

to an extent not contemplatéd when the Rule was

framed and it does not céver any ordinary hardship

or inconvenience which normally arises.

6. . &t the outse£ the preliminary objection as
to the maintainabiiity of the application in view
of the order of.the.High Court ip O.P.No.4155/1986
has to be consideréd, Tha£ was -a petition filed
5y the applicgfisa for guashing the qrder of the
first respondent dated 3041—1986, ﬁhe very same
ordér that is under attack before us. .The High
Court dismissédvthg pe£ition at the stage of admi-
ssion itself, after hearing both the counsel of
| _ R overuat:

the_applicant as well as the CentralLStanding coune
sel on whom c0py‘of_the‘petition was sérvéd. It -
was held that no justification ié made out fo:.

interference.

cee T



7; - It was submittedpby the.counsel of the
_abplic'ant that the judgment of the High Court in
O.P;No.'4;55/1985 cannot be a bar‘to the maintaiﬁ7
ébilitf of this épplication,for the ju@gmént hé§

to bé ignored by this TribUnal,'as one Qithout
jurisdictioﬁ. It was submitted that the.applicant
by m'istake filed the: pétition before the High Cou.rt;
at a time when the jurisdictiqn‘of the High Court
as,rggards this matter waé ﬁo ;onger‘there in
view of the Administrative Tfibunals A@t, and.

that iﬁ was more' upon the Central Government

Standing Counsel to point out tc the High Court 1.

that it has no jurisdi¢tion to entertain the

~ petition..

8. We are not persuaded to accept the preli-

minary objéction raised by the fi?st respondent;:
From 1-11-1985, the. date onvwhich ﬁhis Tribunal:

was established as per the Adminisﬁrative Tribunals'
Aét,v1985 the High Court of Kerala had no jurise-

diction, powers or authority in relation to-dLLsF@A,s

Q 5 Lg . '
" recrditment or matters concerning such recrultment
L , -

to posts in connection with the affairs of the
Union in view of Section 28 of the aAct. Such
jurisdiction, powers and authority have been

speéifically‘conferred on the Central Administrative

\ . saMo. ° .
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Tribunal under Section 14 of the Ac#. Hencé the
judgment oé the High Court in O.,P., 4155/1986 is
without jurisdiction or authority. Though it was
the applicant himself who filed the petition before
the High Court, nevertheless the judgment being one

without jurisdiction has to be igpored, and en—its LJLV*H;

basis the plea of resjudicata cannot be sustained,
9. We over-rule the preliminary objection.

.10..  So far as the parties to this application
are\qpncerned there is a binding judgment of the
High Court of Kerala‘in'writ appeal No. 519/1984.
.By that judgment the High Court ‘has held that
relaxation of even the requirement'aé to age is
permissible, and on that premise the first respondent A T
was diﬁected "to consider the wholé métter in the

true perspective and to see whether withoﬁt‘sacrie

~ficing the spirit of the Regulation and the object

sought to be achieved, relaxation, if any, could

N

be granted to the appellant to meet‘the ends of
justice? In the circumstances the scope of adjudie
caﬁioh in this application has become’ very much
narrowed down. What wé are to examine is only
whéther ;he;impugned order has been passed by the
first respéndent in the light of the observations

of the High court, and in accordance with law.
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1.1, . The High Court has pointed out in its :judg¥nent
that three aspects have to be takén into accoﬁnt in
¢onsideﬁing the\repreSentation of the applicant
claiming relaxation,v The'first‘relates to the

be

circumstance that the applicant is entitled toLén

service till the end of the year 1984. That none.

else would be affected by the relaxation being

allowed is the secondvpoint.,

2um Lastly the question of undue hardship con-
templated in the Rules governing relaxation. On a

careful reading of the order we are satisfied that

ol e

 wadess three aspects have been considered in their

\2._0\4\ Wa

proper perSpective in the impugned order. Qﬂ#the

first poiht,it is explicitly stated in the order
~ .‘ t'M : . .

that the ieedusden of Clause (3) of Regulation 5

of the Regulationgis not that an officer should

have atleast one more year of service on the first

day of January of the year in which the selection

'Committee meets and that on the other hand the

intention ;Jgs kes—alee-heen that State Civil
Service officers*élready too old in ége are not
taken into geeeunnt the Indiap aAdministrative
Service, e are not aﬁie to f£ind anything in tbe
Regulation tovhold that the intention is not‘as

. ‘ . cd
stated by the first respondent, e&x that what was



- 10 -

intended was ﬁha% an officer should have atleast
' LaNSg '

one ¥ear moreLgervice as on the first day of January
of the year., Iﬁvis pointed out in the impugned
ordér that the availability of one more year of
service relied upon by the applicant is not rele~
vant. lThis is buttressed by the reasoning that

in the other States where the age of retirement

is 58 ye;rs_the State Civil Service officers are
not being.consideréd for appointment to the Indian
administrative Service when once they havé crossed
the age of 54, even though»they have about 4 years
of service still left., |

13. ‘The secoﬁa péint_that none else would be
affected by the relaxation of the Rule has also been
adverted to in the impugned order. w®heughSuch a.
ground was urged before the High_Court on the
&ggé;ma=eaast }ﬂ%mw;&L that during_;E%érticular
year though there ﬁefe é”ﬁacancies the aspirants
were only four in numbe;’ ﬁbw the other State

éivil Service officers would bé affected by the
relaxation being allowed is adverted to in the
order., It is pointed out that as a matter of fact
there are many State Civil Service pfficersvin

many States who become ineligiblé for consideration

because they do not fulfil the basic qualification

eeo 11 Ay//,;*~
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regarding age. The first respondent hence hass iz
taken the view that making an exceptidn in‘the
case of the appl;caﬁt by allowing the relaxation
similar requestsbfrom other State Ci#il Service

officers will also have to be allowed.

14.  On the question of undue hardship the

order refers to the consistent view that has been

followed by the first respondent since 1966 that '
' « \

undue hardship signifggunforeseen or unmerited

hardship to an extent not contemplated when the

‘Rule was framed and that it does not cover any

ordinary hardship or ipconvenience which normally

'arises.. It was wgheld that in the case of the

applicant it would not be_possible to hold that
any/unforeseen or any unmeritked hardship has been
- ‘._ u ! .
caused. 3 the circumstancey that many State
Civil Sérvice officers become ineligible for pro-
motion to the Indian Administrative Service on
o .

account of crossing the’ége bar so relied upon in

support of this view.

15. From what is stated above it eherges ﬁhat

the first respondent has reconsidered the.original
érder rejecﬁing the representatiog of the applicant/
in the light of the observations contained in the

judgment of the High Court in writ appeal No.519/1984,

coe 12. }q;////‘
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- adverting to ail aspecps‘of the matter. ,It éannot
be said that an objective cdnsideration was not
ﬁade.v Nor can it be said that the consideration
was not in accordahce with law. To satisfy the
requirements of law what is enjoingd by Rule 3

of the Rules is to determine whether there is
undue hardship by the applicaéion of the relevant
‘clausé in the Regula_i:ion° The prévision therein
is that the Committee constituted for preparing

~ the select list of.the State Civil Service officers‘
shall notfconsidér a State Civil Service officerlv
who had attained the age of 54.9n the'firét Jahu-
ary of the yeaf’in which'the Committe; meets.

It is an absolute mandate_tﬁat has beeh given to
the dommittee; iés effect being to;depfive of
those Stéte civil Service éfficeré‘who-have
crossed the ége'of 54 from being included»in'the
zone Of conéidérétion. Can it'be'said that by
ﬁhis provision undue hardship ;s';aused to the
app;iCant? & rule or regulation ‘cannot be con-

- sidered asbcausiqg hafdship in any particuiar

éase unless it is oppressive or arbitrarye. Tﬁe )
operation of the Rﬁle'or the Regulation.has to
be so sev.ere.to hold that it causes hardshipe

‘The epithetie ‘undue' means more than necessary,

+,

eee 13
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not proper, illegal. It denotés something wrbng
according to‘standard Qf moréiﬂ@hich the'law*ehforceé
.in-ré;ation—of men, and in faqtrﬂllegal (vide Blackls
Law bictionaf&,!Sth Editién).; It is clear ffom

a reading of Rule 3 of the Rules that the object

of the Ruletié only to deal Qith such cases‘wheré

the Central Government is satisfied‘thaﬁ the

operation of any rule made under the All India

Services Act,fl951 or any regulation made underl o .
any suc¢h rule, regulating the conditions of

service of persops appoinﬁgd ﬁo an Ali India_séra

vice cauées.uhdue—hardship iﬁ any pafticulér case,

From the year 1966 onwards the first respondent

has been consistenly taking the view that undue

hardéhip signifies unforeseen or ﬁpmefited hard-
ship to an extent not con;emplated when.the par-
ticular rule or regulation was framed aﬁd that
it does not cover any ordinary hardship or ' N : i
inconyenienéeAwhich.normallylarises, This inter-
pretation ﬁas been applied to_ihe case of thé
applicant as Qell and it was helé;in the impugped
order ﬁha?vit éannot bé'said that 'any unforeseen

or unmerited,hardship has been caused, It cannot

be said that the view is erroneous in law.

16, 1f the applicant had not crossed the age

".. 14
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old \—ave beer

bar he was eligible for consideration for promo-

tion to the Indian Administrative Service. Since

_ the applicant. actually completed 54 years of age

only 6 days prior to the c¢rucial date, human nature
being what it is, the applicaﬁt méy'have room
for grievance. The particular case can be refer-

red to as-an unfortunate case. Icmopaise—we U u;'l.\

Met” fsle s (Late \k “ : A’\': oy ~aAa

L

desaribedter a hard case, Bm% it cannqt be said-
that by the 0peratlon of the particular clausg_
in the Regulation undue hardship is caused,

It is quite natural\that{whenban age limit is
prescribed as onevof the basic qualifications
for recruitment to a post thére may be persons
wholfind themselves not eligible as they have
crossed the age limit by a few déys. Even in

the matter of appointment to the Indian Admi-

nistrative Service by the method of direct

recruitment such cases will arise. Indeed in

the impugned order it is clearly stated that

. as a matter of fact there are many State Civil

service officers in many §tates who become. in-
eligible for conside;ation becaﬁsé‘they do not
fulfil the basic qualification regardingvége;
The existence,of such caées is not somethihg
not witﬁin the knowledge of the rule makers
when the Rules were made. Palpably the objeét

L N 4 15
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of the provisionL}s not to deal with such cases,
but only with those cases where on account cf
the application of any rule or regulation
privation, suffering or adversity is caused
improperly or illegally, and not foreseen when
- . L
the rule or regulation was_made.(;@or dealing
with such cases in a just and eguitable manner)ltgg:
power is cocnferred to dispense "with or relax
the requiiements of the particular rule or regu-

lation so as to avoid the undue hardship.

17. It follows that the impugned order dated

'30-1-1986 cannot be assailed.

18, Before parting with this case we would
like to add that we should nct be understocd as
having held that Rule 3 of the Rules has & appli-

cation to clause (3) of Regulation 5 of the Regu-
LS "e“r\f ‘ﬁ’ow.
lation$, for the Rules as its nomenclature gkaedf

22&&5? .L»¥ oY ‘Lﬁ

/ relate only to conditions of‘sefvice

-

. of peréons appointed to an all India Sefvice,
while the Regulations have been made pursuant to
sub-rule (1) of-Ruie 8 of the Indian Adminis-

trative Service (Recruitment) Rules, 1954, and

' T ment
deal only with recruit{ and not with conditions

| =
of service. ' However ‘as betweenLParties to this

spplication the matter is concluded by the
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~ judgment of the Division Bench of the High

court of Kerala in writ appeal No. 519/1984,
and hence this matter has been considered in

accordance with that judgment;v

19. This application is dismissed,

e, P,

V

. ; . , Ad
(Birbal Nath) (G. Sreedharan Nair)
Member (administrative)- Member (Judicial)

19-6-1987 . - 19-6-1987
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