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MADRAS BENCH 
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T.R. Balaicrishnan Nair 	 ; Applicant 

Versus 

Secretary to the Govt. 	X 
Deptt. of Personnel & Train- X 

• 

S 	 ing, New Delhi. 

Union Public Service corn-
mission, New Delhi. 	 X Respondents 

x 
Chief Secretary, Govt. of 	X. 
Kerala, Trivandrum. 	 X 

x 
The Committee of All India X 

• Service Recruitment by 
Promotion Rules for 
Kerala, represented by 	x 

• 	 Chief Secretary, Trivandrum. •• 

• 	 Sri G.Sivarajafl 	 : Counsel for 
• 	 applicant 

SriP.VMadhavan Narnbiar, 	: Counsel for 
SCGSC 	 respondents 

cOP.AM: 

Fiofl'ble Sri Bjrbal Nath, Member (Administrative) 

• 	 • 	 Hon'ble Sri C. Sreedharan Nair, Member (judicial) 

ORDER 

(pronounced by Honble Sri G. Sreedharafl Nair, JN) 

In this application we are called upon to 

determine whether the order of the first respondent 

rejecting the representation of the applicant, 

a State Civil Service Officer requesting relaxation 
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of clause (3) of Regulation 5 of the Indian Admi-

nistrative Services (Appointment by Promotion) 

Regulations, 1955 (for short the Regulations) in 

exercise of the powers vested in the first respon-

dent under Rule 3 of the All-India Services 

(Conditions of.Service Residuary matters) Rules, 

1960, referredto hereinafter as the Rules,t.StrL 

The Indian, Administrative Services (ippoint-

ment by Promotion) Regulations, 1955 have been made 

pursuant to sub-rule (1) of Rule 8 of Indian 

Administrative services (Recruitment) Rules, 1954, 

under which povis ion has been made for recruit- 

\ 

ment of persons to the Indian Administrative Service 

by promotion from amongst the State Civil Service. 

These Regulations provide for the constitution of 

aCornmittee to make the selection and for preparation 

of a list of suitable officers for promotion to 

the Indian Administrative Service. According to 

clause (3) of Regulation 5 the Committee shall not 
S 

consider the cases of members of the- State Civil 

Service who have attained the age of 54 years on 

the first day of January of the year in which it 

meets. 

7 	
The applicant had completed the prescribed 
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qualifying, service for consideration by the. Com .. 

mittée during the year 1984. But he had crossed. 

the age of 54 as on 1-1-1984, though it was only 

by a. short period of six days. The applicant made 

a representation to the first respondent requesting 

to relax the requirement under. clause (3) of 

Regulation 5 of the Regulations. The provision 

that was relied upon by him for this purpose was 

Rule 3 of the Rules, which is as follows;- 

"3. Power to relax rules and regulations in 
certain cases; - 

Where the Central Government is satisfied 

that the operatiOn of - 

any rule made or deemed to have been 
made under the All India $ervices 
Act, 1951, (61 of 1951), or 

any regulation made under any such 
rule, regulating the conditions of 
service of persons appointed to an 

- All India Service causes undue hard-
ship in any particular case, it may, 
by order, dispense with or relax the 
requirements of that rule or regulation, 
as the case may be, to such extent 
and subject to such exceptions and 
conditiohs as it may consider neces- 
-sary for dealing with the case in 
a just and equitable manner." 

As no reply was received by the applicant he filed 

Q.P.No. 8436/1984 challenging the validity of 

clause (3) of Regulation 5 of the Regulations and 

in the alternative, for issue of a Writ of Mandamus 

directing the first respondent to dispose of the 

representation submitted by him. The petition was 

dismissed by a single . Bench of the High Court. 

- 	
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The applicant filed 4 writ appeal No. 519/1984 

before a Division Bench of the High cot. In the 

meanwhile the representation that was submitted by 

the applicant was disposed of by the first respon-

dent, rejecting the same. Copy of that order was 

produced before the Division Bench of the High 

Court. The Division Bench held that the order 

required reconsideration by the first respondent, 

and hence the first respondent was directed to re-

conside± the order la in the light of the observations 

contained in the judgment, according to law and 

adverting to all aspects of the matter" • It was 

obseEved in the judgment that "al]. the facts rele-

vant for proper exercise of jurisdiction under 

Rule 3 of the Rules have not been properly adverted 

to or considered in the true perspective of the 

RuleSt It was also held that alit  would be wrong to 

conclude that the Rules are rigid and no relaxation 

is possftle, in which case the very purpose of 

Rule 3 of the Residuary Rules would be defeated 11 , 

and that t1the aim should be to consider the whOl 

matter in the true perspective and to see whether 

withOUt sacrificing the spirit,bf,  the Regulation 

and the object sought to be achieved, relaxation, 

* 	if any, could be granted toih6et the ends of justice 11 . 
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-5- 

The challenge against the validity of clause (3) 

of Regulation 5 was given up before the Division 

Bench. 

After the judgment of the Division Beich. 

the first respondent reconsidered the representation 

of the applicant and it was rejected by the order 

dated 30-1-1986 (Annexure F). The applicant prays 

for quashing the same as illegal and void. It is 

alleged that there is total nonapplication of the 

mind on the various aspects to be considered as 

directed by the Divisiona& Bench of the High Court. 

According to the applicant the first respondent 

was influenced by extraneous considerations, and 

has eschewed relevant matters. It is urged that 

the objective satisfaction in a particular case. 

as to whether relaxation, is to be allowed or not 

is not to be adopted by any rigid formula as has 

been adopted by the first respondent. 

The first respondent has filed a reply. 

it is contended that against the impugned order 

the applicant had filed O.P.No.4155/1986 before 

the High Court of Kerala for quashing the same on 

the groundurged in the present application) whCh 

was dismissed by the judgment dated 17-6-1986, 

and hence this application is not maintainable 
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as it is barred by resjudicata. The representation 

of the applicant was reconsidered by the first 

respondent in the light of the observations in 

the judgment of the Division Bench of the High Court, 

and in accordance with law after adverting to all 

aspects of the matter. The first respondent had 

issued instructions as early as on 1-1-1966 that 

undue hardship as contemplated in Rule 3 of the 

Rules signifies unforeseen or unmerited hardship 

to an extent not contemplated when the Rule was 

- 

	

	framed and it does not cover any ordinary hardship 

or inconvenience which normay arises. 

6. 	at the outset the preliminaryobjection as 

to the maintainability of the application in view 

of the order of the High Court in O.P.No.4155/1986 

has to be considered. That wasa petition filed 

by the applictw for quashing the order of the 

first respondent dated 30-1-1986, the very same 

order that is under attack before us. The High 

Court dismissed the petition at the stage of admi- 

ssion itself, after hearing both the counsel of 

the applicant as well as the Central 1 standing coun- 

sel on whom copy of the petition was served. It, 

was held that no justification is made out for 

interference. 

S.. 
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7. 	It was submitted by the counsel of the 

applicant that the judgment of the High Court in 

O.P.No. 4155/1986 cannot be a bar to the maintain-

ability of this applicationfor the judgment has 

to be ignored by this Tribunal, as one without 

jurisdiction. It was submitted that the. applicant 

by mistake filed the petition before the High Court, 

at a' time when the jurisdiction of the High Court 

as regards this matter was no longer there in 

view of the Administrative Tribunals 4ACt, and 

that it was more upon the Central Government 

Standing Counsel to point out to the High Court 

that it has no jurisdiction to entertain the 

petition. 

80 	We are not persuaded to accept the prli- 

minary objection raised by the first respondent. 

From 1-11-1985, the date on whICh this Tribunal 

was established as per the Administrative Tribunals 

Act, 1985 the High Court of Kerala had no juris-

diction, powers or authority in relation to.sfa_L 

cruitment.or matters concerning such recruitment 

to posts in connection with the affairs of the 

Union in view of Section 28of the Act. Such 

jurisdiction1 powers and authority have been 

specifically conferred on the Central Administrative 

8 



Tribunal under Section 14 of the Act. Hence the 

judgment of the High Court in O.P. 4155/1986 is 

withOut jurisdiction or authority. Though it was 

the a,plicant himself who filed the petition before 

the High Court, nevertheless the judgment being one 

withOut jurisdiction has to be ignored, and &a-t-g 

b-ac-is the plea of résjudicatacannotbe sustained. 

We over-rule the preliminary objection. 

So far as the parties to this application 

are concerned there is a binding judgment of the 

High Court of Kerala in writ appeal No. 519/1984. 

By that judgment the High Court has held that 

relaxation of even the requirement as to age is 

permissible, and on that premise the first respondent 

was directed "to consider the whole matter in the 

true perspective and to see whether without sacri-

f icing the spirit of the Regulation and the object 

sought to be achieved, relaxation, if any, could 

be granted to the appellant to meet the ends of 

justice In the circumstances the scope of adjudi-

cation in this application has become' very much 

narrowed down. What we are to ecamine is only 

whether the impugned order has been passed by the 

first respondent in the light of the observations 

of the High Court, and in accordance with law. 

._.. 	9 
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11. 	The High Court has pointed out in its judgnent 

that three aspects have to be taken into account In 

considering the representation of the applicant 

claiming relaxation. The first relates to the 

circumstance that the applicant is entitled to in 

service till the end of the year 1984. That none. 

else would be affected by the relaxation being 

allowed is the second point. 

- Lastly the question of undue hardship con-

templated in the Rules governing relaxation. On a 

careful reading of the order we are satisfied that 

three aspects have been considered in their 

proper perspective in the impugned order. Q==the  

OK La- first point it is explicitly stated in the order 

that the 	 of Clause (3) of Regulation 5 

of the ,Regulatiozis not that an officer should 

have atleast one more year of service on the first 

day of January of the year in which the selection 

Committee meets and that on the other hand the 

intention 	_Z,3 	k-.-3lb.ee . that State Civil 

Service offlcersalready too old in age are not 

taken into 	the Indian Administrative 

Service. we are not able to find anything in the 

Regulation to hold that the intention is not as 

stated by the first respondent o or that what was 

S.. 	10 
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intended was that an officer should have atleast 
yA .  

one 	more service as on the first day of January
L.  

of the year. It is pointed out in the impugred 

order that the availability of one more year of 

service relied upon by the applicant is not rele-

vant. This is buttressed by the reasoning that 

in the other States where the age of retirement 

is 58 years the State Civil Service officers are 

not being considered for appointment to the Indian 

administrative Service when once they have crossed 

the age of 54, even though they have about 4 years 

of service still left. 

13. 	The second point that none else would be 

affected by the relaxation of the Rule has also been 

adverted to in the impugned order. 	ietgh Such a. 

ground was urged before the High Court on the 
* 

that during & particular 

year though there were 9 vacancies the aspirants 

were only four in number! pow the other State 

Civil Service officers would be affected by the 

relaxation being allowed is adverted to in the 

order. It is pointed out that as a matter of fact 

there are many State Civil Service officers in 

many States who become ineligible for consideration 

because they do not fulfil the basic qualification 

11 

4 



regarding age. The first,respondent hence has th 

taken the view that making an exception in the 

case of the applicant by allowing the relaxation 

similar requests from other State Civil Service 

officers will also have to be allowed. 

On the question of undue hardship the 

order refers to the consistent view that has been 

followed by the first respondent since 1966 that 

undue hardship signiunforeseefl or uninerited 

hardship to an extent not contemplated when the 

Rule was framed and that it does not cover any 

ordinary hardship or inconvenience which normally 

arises. It was tWheld that in the case of the 

applicant it would not be possible to hold that 

.. any/unforeseen or any unmerited hardship has been 

caused. fin he circumstance that many State 

Civil Service officers become ineligible for pro-

motion to the Indian Administrative Service on 

account of crossing theage bar 	relied upon in 

support of this, view. 

From what is stated above it emerges that 

the first respondent has reconsidered the original 

order rejecting the representation of the applicant 1  

in the light of the observations contained in the 

judgment of the High Court in writ appeal No.519/1984, 
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adverting to all aspects of the matter, it cannot 

be said that an objective consideration was not 

made. Nor can it be said that the consideration 

was not in accordaice with law. To satisfy the 

requirements of law what is enjoined by Rule 3 

of the Rules is to determine whether there is 

undue hardship by the application of the relevant 

clause in the Regulation. The provision therein 

is that the Committee constituted for preparing 

the select list of the State Civil Service officers 

shall not consider a State Civil Service officer 

who had attained the age of 54 on the first Janu-

ary of the year in which the Committee meets. 

It is an absolute mandate that has been given to 

the Committee, its effect being to, deptivc of 

those State Civil Service officers who have 

crossed the age of 54 from being included in the 

zone of consideration. Can it be said that by 

this provision undue hardship is caused to the 

applicant? ? rule or regulation cannot be con-

sidered as causing hardship in any particular 

case unless it is oppressive or arbitrary. The 

operation of the Rule or the Regulation has to 

be so severe to hold that it causes hardship 

The epithet 'undue' means more than necessary, 
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not proper, illegal. It denotes something wrong 

according to standard of moralwhich the law -enforces 

in relation of men, and in faet.ril legal (vide E.lackis 

Law Dictionary, 5th Edition).. It is clear from 

a reading of Rule 3 of the Rules that the object 

of the Rule is only to deal with such cases where 

the Central Government is satisfied that the 

operation of any ruleS made under the All India 

Services Act,, 1951 or any regulation made under 

any such rule, regulating the conditions of 

service of persons appointed to an All India Ser-

vice causes undue hardship in any particular case. 

From the year 1966 onwards the ffrst respondent 

has been consistenly taking the view that undue 

hards1ip signifies unfreseen or unmerited hard-

ship to an extent not contemplated when the par-

ticular rule or. regulation was framed and that 

it does not cover any ordinary hardship or 

U 
	 inconvenience which normally arises. This inter- 

pretation has been applied to the case of the 

applicant as well and it was held in the impugued 

order that it cannot be said that any unforeseen 

or unmerited hardship has been caused. It cannot 

be said that the view is erroneous in law. 

16. 	It the applicant had not crossed the age 

14 
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• bar he um eligible for, consideration for promo.-

tion to the Indian Administrative Service. Since 

the applicant actually completed 54 years of age 

only 6 days prior to the crucial date, human nature 

being what it is, the applicant máyhave room 

for grievance. The particular case can be refer-

red to as-an unfortunate case. 
4..bre 4u0 	tLJ ' 

a hard case. 	it cannot be said 

that by the operation of the particular clause, 

in the Regulation undue hardship is caused. 

It is quite natural that when an age limit is 

prescribed as one of the basic qualifications 

for recruitment to a post there may be persons 

who find themselves not eligible as they have 

crossed the age limit by a few days. Even in 

the matter of appointment ,to the Indian Ai-

nistrative Service by the method of direct 

recruitment such cases will arise. Indeed in 

the impugned order it is clearly stated that 

as a matter of fact there are many State Civil 

service officers in many States who become- in- - 

eligible for consideration because they do not 

fulfil the basic qualification regarding age. 

The existence of such cases is not something 

• not within the knowledge of the rule makers 

when the Rules were made. Palpably the object 

15 
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-- 

of the provisions not to deal with such cases, 

but only with those cases where on account of 

the application of any rule or regulation 

privation, suffering or adversity is caused 

improperly or illegally, and not foreseen when 

the rule or regulation was made. L-for  dealing 

with such cases in a just and equitable manner1  

power is conferred to disnse ith or relax 

the requirements of the particular rule or regu-

lation so as to avoid the undue hardship 

It follows that the impugned.order dated 

30.-1-1986 cannot be assailede 

Before parting with this case we would 

like to add that we should not be understood as 

having held that RUle 3 of the Rules has ar appli-

cation to clause (3) of Regulation 5 of the Regu- 

lation$1  for the Rules asits nomenclature 
IL 

L 4s relate only to conditions of service 

of persons appointed to an All India Service 1  

while the Regulations have been made pursuant to 

sub-rule (1) of Rule 8 of the Indian Adn1inis-

trative \Service (Recruitment) Rules, 1954, and 

merit 
deal only with'recruitz,  and not with conditions 

of service. However as betweenLParties to this 

application the matter is concluded by the 
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judgment of the Division Bench of the High 

Court of Kerala in writ appeal NO. 519/1984,, 

and hence this matter has been considered in 

accordance with that judgment. 

19. 	This application is dismissed. 

(Birba]. Nath) 	 (G. Sreedharan Nair) 
Meztber (ministrative) 	Member (Judicial) 

19-6-1987 	 19-6-1987 
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