. (By Advocate Shri Majnu Komath)

e CENTRAL ADMINISTRATIVE TRIBUNAL .
o ERNAKULAM BENCH

0.A.No.60/2001

Thursday this. the 10th day of ‘October, 2002.

- 'CORAM:

HON'BLE MR.G.RAMAKRISHNAN, ADMINISTRATIVE MEMBER’
HON'BLE MR K.V. SACHIDANANDAN .JUDICIAL MEMBER
1. S.Mohanan, 'Carrlage & Wagon Khalasi Helper,
' Senior Section Engineer,
(C & W) Southerh Railway,.
Trivandrum Division, Quilon.

1

2. - B.Rajendran, ~do-

3. K.A.Krishnan Kutty, ‘_—do—

4. S.Bhask%r, ‘ hdo; '

5. B.Sevaikaran, . —do-

6 N.ngayan, . l;do— '
7. K.quikuftan, | ‘ -do-

8. P.L.George, . l -do- '

9. M.Balakrishnan, k .,-do-

10. - A.Titus, . A -do-

11. B.Arumugham, ‘ﬂ, N -do- “-_‘ Appliéants '

I3

Vs.
1. Union of India represeﬁfed by the

Chairman, Railway Board, -

New Delhi. .
2. The Divisional RailWay'ManggerJ

Southern Railway, Trivandrum Division,

. Trivandrum.
3, - Senior.Divisional Personnel Officérz‘
B Southern Railway, Trivandrum Division, |

Trivandrum'. ’ Respondgnts

(By Advocate Smt. Rajeswari Krishnan)

' The applicatﬁon having Béen'heérd on 25th ,Septembei,
2002, the Tribunal. on 10th day of October, delivered the
following: ‘ " C o : - ’
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ORDER

HON’ BLE MRLK.V,SACHIDANANDAN, JUDICIAL MEMBER

The applicants elsven in number aggrieved by the 1ettér
dated 19,6.1997‘ (A2), the seniority list of Artizan staff,
Mechanical Branch issued by ‘the 3rd respondent and the
communication dated 19.1.2000 iséued by the 3rd respondent (A4)
has filed this O0.A. under Segtion 19 of the Administrative
Tribunals Act, 1985 seeking the‘%éilowing.reliefs.

i) To «quash the Annexure A-2 seniority 1list and
annexure A-4 (a) to (k) communication to the extent of
not providing the applicants the date of appointments
as the dates of attainments of temporary status.;

- ii) to direct the respondeﬁts to make necessary
correction/revision in the annexure A-2 seniority list
so as to provide the applicants their date of
appointment as the dte. of attainment of temporary
status.

iii) To direct the respondents to promote the
applicants as Fitters with retrospective effect
considering their seniority based on the date of
attainment of temporary status as the date of
appointment with all connected benefits including
arrears of pay. -

iv) Any other reliefé deemed fit by this Hon’ble
Tribunal in the circumstances of the case.
2. It is averred in the 0.A.. that the applicants are

working as Carriage and Wagon Khalasi Helpers in the Mechanical

Department of the Trivandrum Division of Southern Railway and

at present they are posted undér the office of Senior

SectionEngineer (C&W), Trivandrum Division, southern Railway,

“Quilon.  The applicants joined th@ service Of the Railway in

the year 1980 and 1981 and attained the temporary status after
four months of sérvice, Tpey were granted temporary status in
the monthly scale of pay as‘b@r Annexure A-1 (a) to (é) except
the applicant Ndﬁz (Shri'B. Rajéndran). ‘The 3rd respondent

published the seniority list (A2) on 19.6.97 wherein the




applicants have been - placed - at 81.Nos
54,113,58,79,56,77,78,51,38,28 and 59. In A-2 sehiority list,

the date of appointment of the applicants have been shown

‘erroneously and further submitted that the appointment dates of

the applicants should have been the date of attainment of the

temporary status. The appliéants sent representations to the
3rd respondent to make necessary corrections in AZ' seniority
list on the date of appointment of»the applicants. Since the
3rd respondent did not respohd . the applicants filed"
0.A.1062/99 before this Tribunal seeking to quash A-2 seniority
1is£ and other reliefs and this Tribunal directed the 3rd
respondent to consider the representation submitted by the
applicants and to give an appropriate reply within three months
as per A-3 order dated 13.12.1999. The 3rd re$pondeht
Considéred and sent a communication to the applicants on
19.1.2000 vide A-4 (é) to (k). It is further avérred that the
3rd respondent has admitted the dates of attainment df

tempbrary status of the applicants as mentioned in O.A.

,1062/99- Further as per A-4 communication the applicants were

.informed that the seniority in the cadre of C&W Khélasi is

maintained w.e.f. the respective dates mentioned therein. It

is further stated in A4 that - the office letter

- No.V/P.612/IV/C&W/ Vol.5 dated 19.6.1997 (A2) is in conformity

with the extant rules on the subject and the same does not need
any revision, is ‘not correct and faulted. The Annexure A.2
seniority list needs revision so as‘;o providé the applioants'
their date of appbintment as the date of attainment of_
temporary status, thus making the applicants eligible to be

promoted as Fitter with retrospective effect considering their

=



seniority in the cadré of C&W Khalasi, w.e.f.the date on which

the applicants had attained the temporary status.

3.. The regpbndents have filed a detailed reply statement
contending that A-2 seniority 1ist and A4 (a) to (k) list to
the extent they do not provide the applicants their date of
appointments as the date of attaining temporary status and the
reliefs sought for cannot be granted. It is submitted that the
grant of temporary status will not confer any right to claim to
the applicants for absorbtion in any regular establisﬁment in
which they are seleéted by duly constituted Screening Committee
by the process of empanelment. The applicants did not
challenge this aspect and on that basis their claim for
seniority from the date of temporary status can be dismissed.
The Casual Labourers treated as temporary status—-attained are
not considered for granting any seniority, but they are given
only benefits admissible to temporary Railway servants though
they do not come under the‘térm “Railway Servants.” Further the
applicants have not impleaded the persons above whom or on par
with whom they claim revision of seniority. The applicants’
statements as to their joining the service of Railways in the
year 1980 are not accepted as their engagements are only as
Casual Labourers and not as regular employees. The applicants
did not ever challenge the A-1 (a) to Al(e) issued in the vear
1980/1981 /1982, as per which they have been granted temporary
status and they have accepted.the same all through the vyears
passed. Aafter having enjoyed the benefits of temporary status
as permissible in the rules, the applicants cannot now turn
around and chalienge the above said Annexures. Annexure A4 (a)

to (k) have been issued in compliance with the directions of
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this Tribunal in 0.A.1062/99 in terms of the instructions of
letter N.P(S)443/WSRMIJ dated 16.7.1990 of the CPO, Southern
Railway, Madras. The date of empanelment has been preponsd to
the date of the occurrence of vacancies in the case of the
employees whose empanslment had~beeh approved on 23.1.85, as in
the case of the Petitioners in 0.A.Nos. 281/87, 158/87 and
31/88. The applicants’ case have been revised accordingly and
it has been stated in the A-~2 seniority list. The reasons as
per para 2005_of the Indian Railway Estéblishment Maﬁual volume
11 1990 edition, the service prior to absorption in
temporary/permanent/regular cadre after the reduirad
selection/screening will not count for the purpose of seniority
and the .dates of the employees’ regular appointmeﬁt afteh due
selection shall determina their seniority vis-a-vis other
regular/temporary employees. As per Sub-para (b) of Para 2005
of the IREM, the casual labourers like the applicants could not
have been treated as in employmenfs prior to the date on which

their empanelment list. was approved. As per paragraph 302 of

the IREM Vol I 1989 Edition Edition, unless specifically stated

otherwise, the seniority among the incumbenﬁs of a post or in a
grade is governed by the date of appointment to fhe grade.
Therefore, it is submitted thatAthe sgniority can be granted
only from the date on which oné joins the post on tregular
absorption and hence the claim of the applicants for grant of
seniority from a date earlier to regular absorption, is liable

to be rejected.
4. 4 The applicants have filed a rejoinder contending that

the seniority of the applicants was provisionally fixed in

Aannexure A-2 Seniority list which was under challenge in the




0.A. to the extent of not considering the date of attaintment

of temporary status as their date of appointment. The

COntantion of the respondents that the applicants’ have

challenged the seniority 1ist‘on1y on a latér*‘stage is not
correct and in support of‘ their case, they produced A~5
transfer ofder issued by the 3rd respondent wherein the names
of three of the applicants figured 3s SeriallNos.26, 30 and 39.
As per that document, it can be seen that the applicants are
not Casual Labourers, as contended by the respondents but they

are substitutes.

5. We have heard the learned counsel’for the applicant and
that of the respondents and perused the pleadings and maﬁerial
placed on record. Learned counsel.of the applicants submitted
that the applicants were substitutes and‘ their date of
appointment shall be the date of attainment of temporary status
and not the date of screening or absorption as has done in A-2
seniority list. This Tribunal in 0.A.609/96 held that the
seniority should be fixed on the basis of date of attainment of
temporary status as substitutes followed by rengarisation,
The applicants are also substitutes followed by regularisation
hence, they are eligible for the seniority on the basis of

their date of attainment of temporary status.

é. Learnaed counsel of the_respondents also argued that the
decision in 0.A.609/95 is not applicable in this . case because
that has been considered on different set of facts claiming

inter-se seniority of two groups of persons. The arguments




advanced by the counsels have been analyzed and it is the .
admitted fact that the applicants  are substitutes, whose
seniority in the cadre of cawW Khalasis maintained w.e.f. the

last date of the year in which they were empaneled.

7. The issue involved in this case is whether for the
purpose of"reckoning the seniority the period of service
rendered as casual labourers from the date on which they have
been given temporary status could count or they can count their
seniority only from the date of their.regular appointment as
temporary/permanent Railway servants. In this context, it will
be useful to note what the Rule pertains to such claims as per
Indian Railway Establishment Manual (IREM for short) and Indian
Railway Establishment Code (IREC for short). Rule 2005 of
IREM, Vol.II Revised Edition 1990 reads as Tollows:

"However, their service prior to absorption in
tamporary/permanent/ragular cadre after the required
selectlon/screenlng will not count for the purpose of
seniority and - the date of their regular appointment
after srreening/selectlon shall determine their
seniority vis-a-vis other regular/temporary employeas.
This is, however, subject to the provision that if the
seniority of certain individual employees has already
been determined in any other manner, either in
pursuance of Jjudicial decisions or otherwise, the
$en10r1ty 80 determined shall not be altered."

8. Further, it is also made in the said rules that the
Casual labour including Project casual labour shall be eligible
to count only half the period of service rendered by them after
attaining temporary status on completion of prescribed days of
continuous employment and before regular absorption as

qualifying service for the purpose of pensionary benefits.

This benefit will be admissible only after their absorption in
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regular amployment. It is clear from the reading of the above
Section (supra) that absorption of the Casual Labourers in
temporary/permanent cadre after the required selection and

screening will not count for the purpose of seniority.

9 Section 302 of Chapter III of IREM (Vol.I) reads as
follows:
“Seniority in initial recrultment
grades—~-Unless specifically stated otherwise, the

seniority among the incumbents of a post in a grade is

governed by the date of appointment to the grade."
Therefore, it is very clear that though the casual labourer’s
service in the case of a Railway employee are taken for the
purpose of payment of pension, DCRG, leave purpose etc., it is

never counted for the purpose of seniority.

10. The contention of the applicant that the temporary
status attained in the casual labour sservice will count for
seniority 1is not substantiated on the strength of the above
Rules position. Apart'from that, para 2511(c) specificaily
states that the service prior to absorption against the regular
temporary/permanent post after the requisite selection will,
however, not constitute as qualifying éervice for pensionary
benefits. It is assumed that if a sérvice counts for
seniority, it should also count for pensionary benefits. When
such service is not counted for pension, it cannot count for
seniority either. Among the aversion of the said rule, ‘para
2511(a) of the IREM (Vol.I) clarifies that service before
absorption in temporary/permanent regular Cadre. after the
- required selection/screening will not count for the purpose of

seniority and the only purpose for which service rendered after



attaihing temporary status will count is for pension and that
too, to the exteht of half of that service. This aspect has
been considered by this Tribunal in the order in 0.A.~K
No.435/88 dated 12.12.89 and this Court observed that:

"We are, therefore, satisfied that the

applicants are labouring under a misconception about

the exact benefits which they can claim by virtue of
their having acquired temporary status. Those rights
have begen enumerated in the Manual. The Manual also
makes it unambiguously clear that the service rendered
after acquiring temporary status but before regular
absorption against temporary/permanent posts, will. not
count for seniority. In the circumstances, we do not
find any substance in this application and it is
accordingly rejected."” '

Therefore, it is clear that the seniority can be granted only
from the date on which one joins the post on regular absorption
and the the temporary. sarvice eeither as casual labour or
substitute service <cannot be reckoned for thé purpose of
seniority. This was again reiterated and emphasized in the

order in 0.A.609/95 of this Tribunal, the portion of which is

reproduced as under:

ve.."It is seen that the Ministry of Railways
have decided that the date of appointment of a
substitute to be recorded in the Service Book against
the column date of appointment should be the date on
which he attains temporary status 1f the same is
followad by his regular absorption otherwise it should
be the date on which he is regqularly
appointed/absorbed. Learned counsel for applicants
submitted that it is in force and the same was not
denied by the learned counsel for respondents.”

11. Apart from that it is a known fact that inv case this
0.A. 1is allowed, sb many affected parties who have been put on
the top of the sSeniority list over the years ﬁay have to be
brought down which will cause substantial prejudice to such

employees. The applicant has not chosen nor taken pain to make

those affected persons as parties in the 0.A. and the_O.A. is
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bad for non-joinder of necessary parties and 1is to be
dismissed. If the seniority list is altered, this Tribunal
will be unsettling a settled ’positibn of seniority causing
great damages and- gfeat‘ prejudiée and legal injury to many
other employees. On going through the legal provisions in_para
2005 of IREM Vol(II) and sub para (b) of the same and para 302
of IREM (Vol.I) and eérlier decisions’of this Tribunal, we are
of the considered view that the impugned order A-2 is not
faulted.. It 1is in conformity with the legal position and the
seniority has been correctly fixed. Reésoning given in A3(a)
to (e) also 1is not faulted and we db not find any reason to
interfere with these impugned orders,‘, B Therefore, the

application has no merit and the same is only to beé dismissed.

12. In the result, we dismiss the O0.A. There shall be no

order as to costs.

Dated the 10th day of October 2002.

/
K.V.SACHIDANANDAN G .RAMAKRISHNAN
JUDICIAL MEMBER ADMINISTRATIVE MEMBER




- Applicant’s Annexur

_App'&:NDIX‘
(In 0.A. No.. &0/2001)

esr

True copy of the Memorandum No. V/P.407/QLN/
Ty.8tatus dts. 27.3.81, 24.8.82, 29.6.81,
28.11.80 and 9.10.80 respectively issued by
the third respondent. C :

True extract copy 6f the seniority list No.
V/P.612/1V/C&W/V01l.5 dt. .19.6.97 issued by the

‘vthird respondent. -

True copy of the order dated 13.12.99 in 0.4.

No. 1062/99 -

1.  Annex.A/1
() &6 (@ -

2. Annex.A/2

3. _Annex.A/3

4. Annex.A/4

(a) € (k)

5. Annex.A/5

. True copies of the Communication No. V/P.612/ .. .
- IV/C&W/Vol.5 dt. 19.1.2000 iSsugd by the third

respondent to the applicants.

“True copy of»the*Offiqe Order '~ No.7/81/Mechl .
dt. 22.01.81 issued by the third respondent.
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