IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM .
0.A_No.- 53 of 199 0 o |
FA—No— :

'DATE OF DECISION_26=3=1990
S Sekharan Nair . . Apmkmnpﬁ/’
'M/s GP Mghanachandran, KR Haridas &
M Ja yachand_ran . - Advocate for the Apphcant,(,e’)’
- Versus’ |
Head, Personnel & General Respondent (s)

Administration, VSSC, Trivandrum & 3 others

B

—_Advocate for the Respondent (s)

-
Mr KA Cherian, ACG5C

. CORAM:

The Hon'ble Mr. SP Muker ji, Vice Chairman ' . : //
& - :

The Hon'ble Mr. AV Haridasan, Judicial Member

.Whether Reporters ot local papers may be allowed to see the Judgement ?>/’7
‘To be referred to the Reporter or not#/v»

Whether their Lordships wish to see the fair copy of the Judgement ? }"7
To be circulated to all Benches of the Tribunal ? Yy '
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JUDGEMENT,

(Mr AV Hafidasan; Judicial Nemb;r)

';n phis éppli;atioh filed uneer Sectign 19 of the
Adminiétrative Tribunais>Act, the applicant Mr S Sekhéran Nair,
'Tradesman't‘ in Vikram Sarabhai Space Centre, Trivandrum Has
challenged the-vaiidity,vp#opriety and correctness of the

o order dated 1ﬁ.9.1987 at Annexure-A1 issuéd'by the Pirst respon-
dent placing the applitaht under susﬁenéion,/the opder dated
f5.6.1989“at Aﬁhexura-A4 iséuéd by the ?irst<responaént imposing
on him the panalﬁy of:reduction ta louer post af Tradesman'&'
in the timé scale of pay af %.1400—40~1800-58-5d—2300 éor a
period qf one year. From‘the date of the order and proposing to
treat;the~period.of suspension as non—duty, the‘order dated

6.9.1989 at Annaxure-~A7. issued by the first respondent deciding
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to treat the period of suspension as non-duty, the order dated
16.10.1989_3@ Annexure-A10 issued by the second respondent, the
appellate authority, confirming the Annexure-AS puhisﬁment order
and the order dated 6;7.1989 at énnexure—A11 issued by the third
respbndentvfixing his pay at Rs.1400-40-1800-EB-50-2300 from
15.6.1989 to 14.6.1890 and has prayed that these orders may be
quashed. The fPacts as averred in the application can be briefly

stated as follouws.

2. While the applicant was. working as Tradashan'F' in

E.M.DJ, V.5.5.0., Trivandrum by the impugned order at Annexure-

he v
A1 dated 10.9.1987;%if/piaced under suspension. Thereafter,

a memorandum of charges'Annexgrenﬂz dated 30.10.1987 was Served
on him. There uwere four heardsof.charges. The following are
the articles of charge:

"Article=I

~ Shri 5 Sekharan Nair,(now under suspension) SC
N0.25935, T/man'F' EMD who had been deployed at the
Central Water Chilling Plant, on 3.9.1987 at about
14.30 hours shouted at and threatened Shri NK Kuriala,
Tech: Asst,'C' EMD/EAC, with dire conseguences.

Shouting at and threatening superiors with dire
consequencaes are serious misconduct and also unbecoming
of a Government servant in vioclation of Rule 3(i)(iii)
af the CCS(Conduct) Rules 1964,

~Article-I1I

Shri § Sekharan Nair(now under suspension)SC No.
25935, T/man'F', EMD on 3,9.1987 at about 15.30 hours
shouted at Shri K Ganesan, Tech. Asst. 'C', EMD in
vulgar and abusive language and also threatened to

beat him. |
_ Shouting at superies and abusing in vulgar language
and also threatening to beat are acts unbecoming of a
- Govt. servant in violation of Rule 3(i)(iii) of the
ccs(Conduct) Rules 1964. :

Article-111

Shri S Sekharan Nair{now under suspension) SC No.
25935, T/man'F', £MD on 8.9.1987, at about 15.20 hours
was engaged in @ scuffle with Shri Jacob Matheu, T/man,
EMD/EAC, in the Central Water Chilling Plant. '
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Engaging in a scuffle with co-worker in the office
premises during duty hours is a serious misconduct and
alsc unbecoming of a Government ssrvant in violation
of Rule 3(i)(iii) of the CCS(Conduct) Rules 1964.

Article-1IV

Shri S Sekharan Nair(now under suspension) SC No.
25935, T/man'F', £MD, reported for duty on 3.9.1987 and
8.9.1987 .under the influence of intoxicated drugs/drinks
and acted in an unruly manner. ' '

Reporting for duty under the influence of intoxicated
drugs/drinks and acting 'in an unruly manner are sericus
misconducts in violation of Aule 22(b) & {(c) and Ruls 3
(i)(iii) of the CCS(Conduct)Rules, 1964."

On receipt of . the memorandum Of'charges;‘the applicant submitted
an explana?ian denying the charges(ih toto.. Thefirst respondenﬁ
ordered an inquify to be héld. 'Thé.inquiry’uas held by the
Inquiry Authority duly appointeé and fhe applicant also parti-
cipated in the inguiry. Dn'completion of tﬁé inquiry; tﬁa
Ihquiry ﬁutharity submifted»his fepcrt to thevfirstirespandent
"hcldiﬁg that all charges except charge No.I were proved beyond

‘ o : there wos _
" doubt -while regarding charge No.I/wsz® only . preponderance
of probab;liﬁsé; On recé}pt of the regort af inquiry,-the
vDiscipliqary Authority uithout'furnishing a copy‘bf the
inquiry report to the applicént, passad the impugned order at
Anﬁexure-A4 holding that éll ﬁhe charges were proved. Against
the:proposal'to treat the period of suspensioﬁ as non-duty, the
applicant submitged an explanation ﬂhnexufe—AB éontending that
the prap@sal was illegal ana'in contravention.bf tha.prouisions_
of FR=54.. But without considering these .dbjécﬁiang the
Disniplinary'Authqrityvpassed the im?uéned‘ofder at Annexure-
A7 t:eatiné the_period oP suépeﬁsionﬁas non-duty and limiting
the emoluments due during the periad @o ﬁhé\subsistance allo-

wance already disbursed to him. ﬁgainst the punishment imposed

on him under Annexure- A4 order and against the order at’

/)/,/ ' | | : 007400.
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Annexure-A7, the applicant preferred two appeals. The appeals
were disposed of by the second respondent‘dismissing.the same
and confirmipg the punishment imposed on the applicant by the
- Disciplinary Authority. On 6;7.1989, the third responaent had
issued the:ordep at Annexure-A, 11 fixing the pay of the
appliéant at Rs.2000/- in the scaie 0?'Rs.14DD—4D;1BGD-EB-SD-,
12300 from 15.6.1989 to 14.6.1990. The third respondent had

no authority to pass any such order..‘Tthgh the apblicant
preferred an appeal, tﬁevsecond respdndeht dismissed that also
in his qrder at AhnaxureaA1U.‘ The order of the Disciplinary
Authority accap;ing the}report of the inquiry Authority is
lunsustainable_in lam_és therhole pfoceedings is vitiated

- since the inquify'has been held in Qross violafion of the
principles of natﬁral jusﬁice. The applicant Qas not given

- a fair and reasonablé apportunity to defend himself. The
.applicant had.reduestedlqu supbl;‘a copy of the preliminary
inquiry r;port. Though the officer uho-conducpéd the preli-
minary inquiry was examined as“? a wvitness in support of

tﬁe chargg, the Inquiry Autharity refused to supply a copy

of the inquiry repo:t to him thereby causing great prejudice
to hiévdefénce. 'Therefore,-the entire proceedings is vitiated
and for thatreason the Annexura-A4 order is unsustainéble.
The éppellate authority has not considered the important
grounds raised by the appliﬁants in his. appeal memorandum

and therefore the appdlate order is also bad in lau.

The non-supply of the copy of the Inquiry Officer’'s

report before the Oisciplinary Authority proceeded to decide
the question of guilt o?‘the‘épplicant has also vitiated‘the

proceedings. Hence the applicant prays that the impugned.
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orders-hay be guashed and the respondents . be directed to
iréat the period during which the applicant ués under suspension
as ‘Spent on duty xExxmgixaméxagga- and to pay him full pay and
alibuances for this pe:iod. |

3. In the reply statement the respondents have contended

that the inquiry uvas held properly in cqmpliancé with the

‘principles of natural justice, that preliminary inquiry report

was not supplied because it wvas a confidential document, that
the rules did not provide for supplying =~ a copy of the

iﬁquiry repprt before the Disciplinary Authdrity took a decision
on the basis ofﬁthe report and that there is absolutely no merit
in the contentions of the ééplicaht that'theAproceedings are
vit;éted.

4, | .ua'héve heard the learnad counsel for the parties and
also cafe?ully gone through the documents produced ana also the
file rélatihg'to the disc&plina;y proceedings made available to
us by fhe learned Ceﬁtral Government Standing Counsel appearing

for the respondents.

5;: Though the impugned orders have been challenged on

: v : the :
various grounds including that /findings of the Inquiry Authority

4

accepted by the Disciplinary Authority are perverse, the,
applicant has raised two questioﬁs of lau in support of his

contention that the impugned orders are vitiated. It has been

.. because
contended that the punishment order at Annexure-A4 is vitiated/

O — n

before it was passed by the Disciplinary Authority finding him

'gUilty af all the charges without supplying a copy of the

Inquiry Report and giving him an opportunity to make his

.‘6...
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representation against the acceptability of thg report., The
respondents in theArep;y.stétemant iﬁeb this confention by

statihg that in the CCS(CCA) Rules, there is ﬁa pro&ision to
‘supply a copy of thefinquiry report beforé the Disciplinary
. Authority c¢cided the question of guilt and that the depart-

. _ - of v
mental instructions directing SUpplyLa copy of the inguiry

S was' taken I
report beﬁqreawmﬂﬁéicﬁlby the Disciplinary Authority was issued
only after the DisCiplinary_Autharity had already passed the
impughed order in this cése. éut in ﬁrehnath K.Shérma V. Union
of India'and Gthers(SLJ 1988(3) CAT, 449).3 Larger Bench of the
Tribunal has held that non—éupp}y.of copy of the inquiry report
and denial af an.bpportuqity to make a rep:esentatidn against
acceptébility of the report to the delinguent Government servant
yitiatesnthe disciplinary procesedings from thevstage of reﬁeipt
of report by the diSciplinéry authority. In Union of India & Ors:

' ' 1094) L

V. Mohd.Ramzankhan(1990(2)5CALE/thgzggpeeme Court has held
that the'noﬁfsupply afba copy of the'inquiry_feporf and denial
of an OPportunity tao ma%e a rehreséntation to the delinquent
vitiates'thevdisciplinéry proceedings. CZ: In this case sincs
thé punishment awarded fb the appiicant is reduction in rank,
the gpplicant.is entitl§d-to the pfo??ction 6? provisobto
Aftiele 311(2) of thé Constitutiqn; 'Therefore for ﬁhé non-

supply of copy of the inguiry raport, the impugned order at
Annexufe—A4 is vitiated. | |

6. Even if the copy of the Inquiry AuthoritY's report.
was not supplied to the'applicant and for that .reason, the

impugned order at Annexure-A4 is vitiated if the inguiry upto

'47/////;//' N : | | ceToes
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that stage was in drder.t the respondents could have been given

libgrty to recommence the disciplinary procesdings from the

stagse of receipt of Inguiry Authority'svreport. But in tﬁis

casg we find that thé very,iﬁquiry is vitiated for non-observance
U ' .

oﬂ\princéples of natgral.jusﬁice. A government servant facing

a disciplinaty proceedings on é.charge of misconduét is entitled

to a fair and reasonable opportunity to defend himselfuniéss'ﬁe

Iis’supplied uiHICOQiéS of the docuﬁenhs@roposed to be relied

on by the disciplinary authority to prove the chargaaagainst;hih

, : co an )
he will not be in a position to maﬁséiﬁﬁgctive defence to cross

3

examinigthe witnesses and producing counter evidence, if
required. In this case, the Inquiry Report itself shoué that
the request on behalf of the applicant to supply a copy of the
preliminary ianiry report uas?furned down by the Inquiry Autho-
‘rity on the ground that the above documént dm3aF confidential
nature and that it CQﬂ&Tbtbe suppliéd.' It should be remembered
that the officer who conducted the preliminaryvinquify has
been examined as a uwitnass beﬁofe the Inguiry Authority and

. ‘ k3 - 3 . 13 v {\ 3
gvidegnce regarding the preliminary inquiry conducfited by him

. : as B

has been elicited. So /it cannot be said that the report of
inquiry submitted byuthe witness is not relevant at all
thare is merit in the contention of the applicant that the
non-supply of a copy of the inquiry report has resulted in
prejudice to his defeace In Kashinath Dikshita V. Union of

India (ATR 1986(2) 5C,"186) the Supreme Court has observed as

follows:

"When a QOVBrnmeht servant is facing a disciplinary
proceeding, he is entitled to be afforded a reasonable
opportunity to meet the charges against him in an '

/,/‘ B seBosn
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gffective manner. And no one facing a departmental .
inquiry can effectively meet the charges unless the
copies of the relevant statements and documents to
be used against him are made available to him. In
absence of such copies, how can the concernsd employee
prepare his defencs, coss-examine the witnesses, and
point out the inconsistencies with a view to shou that
the allegations are incredible? It is difficult to
comprehend why the disciplipary authority assumed an
intransigent posture and refused to furnish the copies
notwithstanding the specific request mads by the
appellant in this behalf."

‘As obserﬁed by us earlier since the.officar.uho conductsd the
preliminary ;nquipy has been examined as witness NQ.B on behalf
of the disciplinafy authority to es@ablish the charges against
thg applicant, it cannot be said that the preliminary inguiry
report and the statementsrecorded by him of the Qitnesses
questicned by him were not relevant. If the applicant had

: . ' probably
been supplied with these documents, he could fhave cross-
examined the witnesses including witness No.B8 in a more
eFPactiye ménner. Therefore we are convinced that ths refusal
on the part of the inquiry authority to.supply to the applicant
a‘copy’bf.the preliminary inquiry report-has.cauéed prajudics
to his defence and Fﬁr thét reasdn'ﬁhe disciplinary proceedings
is vitiated for haﬁ-ébservancebo?\p:inciples 6? natural justice.
In Jagannath'Beﬁera Ve Union of India and others(1983(9) ATC,
21, the Cuttack Bench of the Central Administrative Tribunal
has held that the nan—supﬁly‘o?ﬁthe coﬁy of the preliminary
inquiry report and the Stata@éht of the uitnesses to the
delinqﬁent in that case have caused prejudibe to him and that
fherefore the proceedings uere-vitiated._ln this cése also
we Pind that the disciplinary proceedings whih culﬁénated in
Annexure-A4 order is vitiated for non-observance of the

principles of natural justice for the same reason. The

M .009'..



?’). -

i

(AU HARIDASAN )

-9
appellate authority has not considered this aspect of the case

though the applicant had specifically raised this ground in

his appeal memorandum. Therefore the appellate order also is

bad in law. In view of ouf’?inding that the ehtire'disciplinary
proceedings against the applicant is vitiated, we find that it

is unnecessary to go into the other contentions of the applicant -

such as p@rversity of findings etc.

7e “In the conspectus of facts and circdmstances, we allouw

the application and quash the impugned orders ﬁnnexure-ﬂ4, A7,

"~ A10 and A11 and the applicant is exonerated of all the,chérgeé.

The respondehts‘are.directed to pay to the’applicant_full'pay
and allowances for the period during which he was under suspen-

sion and to treat this period as spent on duty; If there has

. been any reduction in his emoluments by reason of the impesition

of the punishmant which hés been set aside, we direct that the
arrears of saléry and allowances should be disbursed to\him as
if the punishment had not taken effect. The disbursement of

the arrears of pay'ahd*allouancés'as’directed‘above should be

'madé within a period of two months from the date of communication

of this order. here is no order as to costs.

2631 - ﬁ%,

JUDICIAL MEMBER : e ‘ VICE CHAIRMAN
26-3-1991
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