IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No. 581/90 |

DATE OF DECISION_28.8.91

V-M:Nara yanan Applicant fﬁ(

M/s. P.V.Narayanan Nambiar, M.P.Ashok A§useate for the Applicant @4

Versus

.ghe Telecom District rlz.ngmeel‘, Respondent (s)

Mr.N.N.Sugunapalan, SCGSC Advocate for the Respondent (s)

CORAM:

The Hon’ble Mr. 5, p MUKER JI,VICE CHAIRMAN

.

The Hon'ble Mr. A.V.HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement?\/u,
To be referred to the Reporter or not? Ny

Whether their Lordships wish to see the fair copy of the Judgement? AN -
To be circulated to all Benches of the Tribunal? ()

Eall ol

~ JUDGEMENT
(Hon'ble Shri S.P.Mukerji,Vice Chairman)

In this applicat‘ion dated. 2nd July 1990 the applicaﬁt who has been
working as a Telephone Operator has challenged the ..punishment order dated 6.V1.88
(Annexure-IIl) by\ which his pay was reduced by seven stages from Rs.li50/- to
Rs.975/- in the pay scale of Rs.975-1660 for a period of five years \yith the condi-
tion that he will not earn increments of pay. during the period of reduction and
the reduction will have the effect of postpdning his future increments of pay;

He has also challenged the appellate order dated 4.4.90 upholdinﬁ the order of

punishment. The brief facts of the case are as follows,

2. While the applicant was working as Telephone Operator in the Telli-

cherry Telephone Exchange, the applicant was chargesheeted vide. the memorandum
dated 24th March, 1981(Annexure-1). There were two articles of charge as quoted

below:-



" Article -1,

That the said Shri V.M.Narayanan while functioning as
Telephone Operator, Trunks, Tellicherry on 1.10.80 unauthorisedly
entered the Tellicherry Trunk Exchange when off duty and
handled the trunk call tickets during 22-30-00 hours, prepared
trunk call tickets as if booked by telephone No.TL.1212 on
1.10.80 and then charged such calls there by violated Rule 3(1)(2)
and 3(1)(iii) of CCS Conduct Rules 1964.

Article-Il.

That during the aforesaid period and while functioning
in the aforesaid office, the said Shri V.M.Narayanan, Telephone
Operator, Trunks, Tellicherry, while on duty on 24.9.80 and
27.9.80 has prepared trunk call tickets as if booked by Telephone
No.1212 on 24.9.80 and 27.9.80 and then charged such calls
as if they have been put through with a view to wreak vengence
against the subscriber who had complained wherein he was the
involved official. By such action Shri V.M.Narayanan failed to
maintain absolute interity and devotion to duty and also contra-
vened Rule 3(1)(i), 3(i)(ii) and 3(I)(iii) of CCS(Conduct Rules, 1964."

The Enquiry Officer in his report (appended with Anneuxre-III gave the follow-
ing findings:-

"Therefore, though it is found that the SPS had handled calls
during 22,30 to 24.00 hours on 1.10.80, it is not proved that
he did no unauthorisedly, On the other hand the benefit of
backing by a prevailing practice has to be extended to the SPS. "

XX XX

" The charge regarding forgery as per Art.l is also mainly
supported by the argument of continuous use of serially numbered
tickets. Due to reasons discussed above this also does not hold
good." : ‘ '

XX XX

" Regarding the charge that the SPS did all these to "wreck
vengence against subscriber TL 1212" no evidence was put up
before the Inquiring Authority and therefore these allegations
do not stand substantiated."

" Altogether 1 find that the SPS forged atleast 4 tickets
as if booked by suscriber No.TL-1212 and thus failed to maintain
absolute integrity and acted in a way unbecoming of a Govern-
ment servant violating Rule 3.1(i) and 3.1(iii) of CCS(Conduct)
Rules, 1964". , :

i

The disciplinary authority, however, agreeing with the enquiry authority on
some findings but disagreeing with him on other findings where the latter
had found the elements of charges to have not been proved, gave the finding

that all the charges had been proved and issued the impugned punishment



.3.
order at Annexure-lll. The appellate authority in spite of the different
findings betweén the Enquiry Officer and discipljnary authority upheld
the order &w\mdgef of the disciplinary authority. The applicant has chall-
enged the disciplinary procegdings on a number of major grounds. His
first point is that the Presenting Officer through the back door as it
were , got the opinion of the Examiner bof quest:iorid documents along with
L9
a letter dated 6.6.1980 said to have been writte.n by the petitiqner and
‘15 trunk call tickets §rought Aon record after the prosecution evidence

‘ was
was over before the Enquiry Officer. The objection/raised by the appli-

| R
cant that those documents could not be produced in evidence for filling
up the gap in the _prosecution evidence. But his objection was overruled
and these documenté were brought on record. His furjther contention
is that the handwriting expert was not .produced before the Enquiry
havt

Officer for cross-examination nor did, the .expert . hgaf with him eitber
the admitted handwriting or the signature of the applicgnt. Accordingly
the opinion of the handwriting ex;;ert on the basis of which the charge
of forgery was found to have been pr(;ved, cannot be admitted. His
further .point is that before differing with the report of the Enquiry
"Officer and giving a finding against the applicant, the disciplinary autho-
rity should have given him an opportunity or notice.‘ He has also chall-
enged the a;ppellate order as he was not given an oppor;unity of being
heard by the appellate authority.

3. The resppndents have argued that the trunk call tickets and Fhe

wene
was only

of the Government Examiner of questioned documents va

opinion



4.
cdrroboratory evidence and could be admitted. "The applicant did not
participate in the enquiry, otherwise he was given the \opportunity’ to
: | . o1 W

examine the report of the Government Exami.ner. Even t'h;fn the prose-
‘cution brief had been given to hirﬁ to submit his written defence but
in spite of two extensions given, hé 'did not submit any written defence
brief.

4, We haye heard the arguments of the learned counsel for both
the parties and gone through the doc}uments carefully. It is clear t/h;,a;t
the punishment order at Annéxgre-lll that the copy of the enquiry report
was given élong with the punishment order. It is also clear that the
disciplinafy aﬁthority differed on subétantive elements of the articles
of ‘charge from the E'nquiry Officer. While the Enquiry Officer had found

hod met- bum prveoved,

certajn elements of the charge,\l the disciplinary authority differing
with him h‘g’d found that all the elements of the charge hag been proved.
Before coming to a' finding adverse to the applicant on the basis of
the enquiry report, the rules of'natural justice demanded that the disci-
plinary authority should have given‘ a copy of the enquiry report to the
applicant wi.th an opportunity to advance his arguments in support of
the favourable findings of the Eﬁquiry Officer with which the discipli-
nary authority proposed to differ. This fribuna_l‘ relying upon the ruling -
of the Supremé Court in Narayan‘ Misra vs. State of Orissa, (1969) 3.

SLR 657, has been holding the view that if the disciplinary authority

“disagrees with the Enquiry Officer and takes a view adverse to the



5.

delinquent officef, the disciplinary ‘authority must give a notice to the
delinqqent officer before drawing adverse conclusions against him contrary
to the findings of the Enquiry Officer. Since _this was not done, we
feel that the principles of natural justice have not been followed properly
in this case.

5 We are also doubtful aboutAthe propriety of the Enquiry Officer
introducing new documents like the. opinion of | the handwriting'expert

after the prosecution evidence had. been closed. The disciplinary authdrity _
. f -

in the punishment order at Annexure-lll dealt with this issue in the
following manner:-

" The Inquiry Authority allowed the production of the above
documents except the letter written by SPS, holding that these
documents are only corroboratory evidence. As per Rule 14(15)
of CCS(CC&A) Rules 1965, the Inquiry Authority can allow the
Presenting Officer to produce evidence not included in the list,
provided such evidence are not meant for filling up a gap in
the evidence. I find that the trunk call tickets produced by
the Presenting Officer were already included as item 5 in Annex-
ure III of chargesheet issued to the SPS. As such they are neither
new nor additional evidences. In this particular case the opinion
of the Government. Examiner of Questioned Documents referred
is for clearing the lacuna in the. evidence produced for proving
the charge of forgery. As such I fully agree with the decision
of the Inquiry Authority in allowing the production of documents
listed above before the close of 'prosecution case. Hence the
decision of defence not to participate in the inquiry was quite
unwarranted." : :

We are not convinced by the logic of the arguments. Firstly the opinion
of the Government Examiner is not a corroboratory evidence but main
‘evidence to clinch the point about forgery. Secondly the report of the

Government Examiner is a document of primary evidence and could

be " : ‘ '
not . introduced merely because trunk call tickets had already been
- ' :

produced by the Presenting Officer and included in the annexur.e to.

the chargesheet. The Note below Rule 14(15) of the CCS CCARRules



reads as follows:-

"NOTE - New evidence shall not be permitted or called for
or any witness shall not be recalled to fill up any gap in
evidence. Such evidence may be called for only when there
is an inherent lacuna or defect in the evidence which has
been produced originally." '

(emphasis added)

Non-production of the expert opinion regarding the- forged nature of the
trunk call tickets cannot be stated to be a lacuna or defect in evidence
but a gap in evidence and cannot be filled by introducing the new evidence

1

of the r'epo.r~t of the handwriting expert. f"urther') sihce the handwriting
o veeordid, B

expert was not called to prove thel document -on which his opinionhnor
was there any handwriting of the applicant duly owned by him with the
handwriting expert on thé basis of which he gave his opinion about
férgery by the ‘applicant, the prosecution evidence relied upon by- the
Enquiry (?fficer and the disciplinary authority does not seem to have
been sanctified by the purifying fire of natural justice.

6. Further) even though the appellate order is a speaking order,
there is ﬁothing to show that the abplicarit had been given by the app;llate
‘authority any opportunity of personal hearing. In Ramchander vs. Union
-of India,ATR i986(2) SC 252 the Supreme .Court has laid down that
at the éppellate stage éspecially after the FoftS' Second Arﬁendment of

S !
the Constitution taking away the second opportunity of notice on ‘the

. !
propose’dv punishment, the appellate authority should not only pass a
speaking order but also give a personal hearing to the appellant.'

7. In the facts and circumstances considering that the rules of

natural justice have been violated at various’ stages of the disciplinary



..
proceedings by the Enqu'iry Officer and the disciplinary authority,we
allow the application, set aside the dimpugned orders dated 6.1.88 at
Annexure-III and 4.4.90 at Annexure-V with liberty to the respondents
to initiate disciplinary proceedings de novo if they are so advised and

in accordamce with law., There will be no order as to costs.

gﬂz/vgz %)

A.V.Haridasan) - (S.P.Mukerj)
Judicial Member Vice Chairman
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