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- Ms. K.B.Subhagamani, ACGSC .. Counsel for R 1 and 2

CENTRAL ADMINISTRATIVE TRIBUNAL: BRNAKULAM BENCH "t
Date of decision s 24,4,1992
CORAM

Hon'ble Shri N.V.Krishnan, Administrative Member

And
Hon'ble Shri N.Dharmadzn, Judicial Member

0A_Nos, 498/90, 999/90, 1062/90, 93/91, :
94/91, 580/91, 612/91, 615/91 & 665/91 | %

1. OA 498/90

K.S.Balakrishnz UWarrier eeees Applicant

Shri K.K.Sankara Ganakah eeeee Counsel for applicant

e e s te an wo empee e s - S - e ww f g m me e tem e

. Vs;

Union of India rep.’ by
Secretary, Communications
New Delhi, «eso Respondents

Bbri V.Krishnakumar, ACGSC .... Counsel for R 1 to 3.

~
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I1.0A 999/90

K.Ramachandrgn & 13 others ,... Applicants .
Mr. Sasidharan Chempazhanthiyil.. Counsel for applicants
Vs, !

Union of India,'rep. by ' e i
Secretary, Min, of Communi-
cations, New Delhi., & 2 others... Respondents

Mr.8.N.Sugunapalan, SCGSC e+ Counsel for R-1 and 2

111, OA 1062/90

Je«leSarma & 24 others ese Applicants

Mr. Sasidharan Chempazhanthiyil.., Counsel for applicants

Use

Union of India, rep. by
Secretary, Min, of Communi- -
cations, Newselhi & 3 others,. Respondents
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’ 1V. O 93/91 - @ .
V.A.Mathukutty esee Applicant ' 4
Mmr. N.Sugathan esee Counsel for the applicant

Us.

Union of India, rep. by

~Secretary, Min, of

Communications & 2 others .. Respondents

Mr. Matheus J Nedumpara es Counsel for respondents

V. DA 94/91

L.Leelamony . wes Applicant ‘
Mr. N.Sugathan e Counsel for the epplicant

Vs,

Union of India, rep. by
Secretary, Min. of .
Communications & 2 others -- Respondents

Mr. Mathews J Nedumpara . Counsel for respondents

Vi, Op 580/91

P.KsAnthrayose oo Applicant

‘re M.R.Rajendran Ngzir.. Counsel for the applicant
Vs,
TheDirectcr General,

Telecommunications, :
New Delhi & 2 others «se Respondents

Mr. Mathews 3 Nedumpara .. Counsel for respondents

. Vi1. oA 612/91

Ne Raevwmran & 2 others ... Applicants

Mr.M.R.Rajendrzn Neair .+ KRR Counsel for the zpplicznts
Us.

The Chairman, Telecom :
Commission, N.,Delhi & 2 others.. Respondents

Mr. V.Krishpakumear ~ees Counsel for respondents

VIII. DA 615/91

Mr. K.V.Manmedhan Nair . Applicé1£
Mr. N.Sugathan oo Counseir foragplicant

Vs,

Union of India, rep. by
Secretary, Communications

& 2 others s« Respondents i
Mr. PSankaran Kutty Nair ee Counsel for R 1 & 2 :
Mr. M.RBRajendran Nair .+« Counsel for R3 g
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~ .« 1Xe OA 655/91

M:. K.,Balarajan & 2 others .... Applicants
Mr. MR Rajendran Nair ... Counsel for applicants

- Vs;
Chairman, Telecom Commission
& 2 others - essee Respondents
Ms. Subhagamani «ssse Counsel for respondents
ORDER

N.V.Krishnan, Administrative Member

All these applications have been heard together as

they raise the common question whether Rule 206 of Volume IV

fhe fi*atioh of inter-se seniority of persons promoted as
Assistant Engineers under the Telegraph Enginéering Service
(Class 11) Recruitment Rules, 1966 (1966 Rules, for.short)
and under the Telegraph Engineering Service (Group 'B!
Postss Recruitment Rules, 1981 (1981 Rules,'For short)
during the periods wnen these Rulés uerg/are respectively

!

in force.

The-app;icants contend that sugh is the case on
the authﬁrity of the common judgement dated 20,2,1985 of
the Hon'ble Allahabad High Court disposing of Writ Petition
No. 2739/81 (Parmanand Lal Vs. Union of Indig”& others) and
Writ petition No. 3652/81 (Brij Mohan Vs..Union of India &
others) and the judgéﬁents since rendered by different
Benches of the Central pdmlnlstratlve Tribunal, in which
«, aforesaid

thgﬁgudgement of the High Court of Allahabad has been relied

upon and followed.. On the contrary, the Union of India,

of the Post & Telegraph Manual--Rule 206, for short--governs
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the Department of Communication, the Telecommunication
Commission and the Chief General Manager, Teleccm Circle,
Thiruvananthapuram--Department, for short--who are respon-
dents‘in these Caéesf-oesides certain contesting private

: that

respondents--contended [L the seniority of the persons
promoted as Assistant Engineers has to be fixed in accor-
dance with the provisions of the 1966 Rules and the 1981
Rules, as the case may be. They submit that the judgement
of the Allahabad High Court requires re-consideration and
that Rule 206 has no application to the promqtions made
after the coming into force of the 1966 Rules andithe
1981 Rules,
2, All t hese cases werse finally heard on 13.11.91 and
reserved for orders., When a draft jﬁdgement was prepared
by me,_it was felt necessary to seek some clarifications,
3. Thg cases were reopened on 3,2,52. O0On that date,
Shri Sasidharan Chempazhanthiyil, the learned counsel for
the applicants in OA 999/9G and in OR 1062/50 sub@itted thatz
he hes relisble information that the Government of India
hes since decided to implement the Allahabad High Court
judgément in respect of all Assistant Engineers. This was
corroborated later on., For, on 9,3.92, ShrivN.Sugathan,
iearned counsel for applicants in OA 93/91, produced a
copy of an ofdar dated 28.,2,92 passed Ey the Principal Bench
of the Tribunal in CCP 256/91 in OA 1597/87 and 5 other

CCPs in similar OAs involving the same issue, In that

o e b At St e b e ¥
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order it is mentioned that the Department hes sought
additional time of 6 months for implementing the judgements

in those applications.because the Government of India hes

under consideration a proposal to revise the seniority of

the entire cadre of TES Group B officers in accordance with
Rule 206 of the P&T Manual, Voluue IV. Shri N.Sugunapalan,

the Senior Central Govt. Standing Counsel was taken by
. by this development.

~surprise/ He uas therefore granted time to file a reply,

(B

. 1fthesejéﬁﬁlicatidnsfdould'be disposed of easily,
for’if such a decision had been takenj On 30.3.92 the

last . date of hearing, a verified statement was made

by the Assistant General Manager (admn.), Cffice of the
General Manager, Telecom, Ernakulam, on behalf of the

Department which is as follous:

"In view of the judgement passéd by the Principal
Bench of Central Administrative Tribunal, Delhi in
CCP No.255/91, the Department has decided to revise the
seniority of all the existing members of TES Group B
in accordance with the Allahabad High Court Judgement
which lays down the principles for promotion to the
TES Group B Cadre. This statement is filed as per the
instructions received from the Directorate Gensral,
New Delhi as per communication D.O.No.15-3/81-5TG-11
dated 24.,3.,1992."

4, Ih the circumstances, it would be enough if these

. W of
applications are disposed/with suitable directions in the
1igh£ of the aforesaid submission., However, for the
reasons stated hereinafter, 1 am constrained to make a
feuw observations berore parting with this batch of cases.

5. OR 580/91 (item VI of this batch of cases) was first

finally heard in isolation and reser-ed for orders on
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20th September, 1991 becausé the learned Counsel for the
applicant pointed out that the matter stands covered by

the judgement of the Allahabad High Court in Urit Petitions

' No. 2739 and 3652 of 1981 (Allahabad judgement, for short)

and the decisions of this Bench in DAK”}12/88, OA 603/88

and OAK 605/88 in which the Allahabad judgement was followed. -
Uheh the-case wés taken up by me for ufiting the judgement,
Ivfelt that the matfer was not as simple as uasbmade out

by the léarned counsel for the applicant and 1 recorded the
following note to facilitate further hearing:

"This case uwas reserved for orders on 20.9,91 as it
was felt that the metter is squarely covered by the
earlier decision (Exbt. R5) of the Allahabad High Court
in Writ Petitions No. 2739 and 3652 of 1981 and by a
decision of the Tribunal in OAK 603/88 and OAK 605/88
(Annexure-1) delivered after following the Allahabad
High Court's judgement.

2. 1 have gone through the case. I am of the vieu that
it is necessary to hear the counsel of the respondents
in detail and also consider the reply affidavit in
detail.

3. 1t may be noted that in the earlier decisions of the
Tribunal (i.e. Ann,I) as well as in OA 112/88 referred to
therein, the respondents had not filed a reply. There~
fore, this is the first occasion when the reply of the

Départment is to be considered.

4, It would appear that a prima facie case has been
made out in the counter affidavit to distinguish the
"Allahabad High Court's judgement,

5. Earlier judgementshave directed the promotion or

the petitioner/applicant with effect from the dates prior
to the dates of promotion of any Junior Engineer who Has

passed the departmental qualifying examipation subsequent .
to the passing of that examination by the petitioner/ |
epplicant, This is done following Rule 20 in Chapter VII
of the P&T Manual, }
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6. The following doubts arise,

(a) Whether the aforesaid Rule which was in existence
earlier and which seems to be in the nature of an
executive instruction should be held to modify the
provisions of the subsequent Recruitment Rules promul-
gated later on under proviso to Article 309, i.e. 1966
Rules (Annexure-R1) and the 1981 Rules. It is also
to be noted that earlier the promotion was on seniority-
cum-fitness basis but the 1966 Rules direct that the

promotion should be on the basis of selection.

(b) The 1966 Rules authorises the Government to
issue instructions for the preparation of the eligibi=-
lity list to be considered by the DPC (para 5 of
Appendix 1 of Exbt,R1). Appendix-I makes it clear that
the examination is only a qualifying examination., The
instruction at £xbt.R2 states that the Engineering
Supervisors will be arranged according to the marks
obtained at the end of the training course and not on
the marks obtained in the departmental qualifying
examina tion /“Para (iii)(2) of Annexure-R2_7.

(c) Officials who qualified in the examination
earlier are not required to qualify afresh and all
officials of a particular year of recruitment who have
quzlified earlier shall rank enbloc serior to officials
of the same year of recruitment but who qualified in
any subsequent examination, This is all the benefit
given to those who have passed the examination on an
earlier date /Para (iv) & (vi) ibid_7

' (d) In the circumstances would it be proper to give
a direction as in Ann,I judgement, '

5. Therefore, I suggest that this may be listed as
'Spoken to' on 30,9,1991,." ' ’

When the case was taken up agéin, it was represented

that a batch of cases, 1062/90 and others, involving the same

issue have been fixed for final hearing. Hence DA 580/91

was clubbed with that batch of cases.



‘;Iv. These. OAs were heard on 15.10,91 and on 13.11.91 o
and faserﬁed for orders., Leﬁgthy'argument; were adoressed

as to whether theAllahabad judgement is to be followed or
wnether it is based on wrong premises and has tovbe'dissented
from, 1t should be noted here that this judgement has been .
followed in the following cases by various Benches of the
Central Adminisirative Tribunals

i) OAK 603/88 (Santhamma & others Vs. U.0.I. & another)
and
OAK sos/ee (Ramavarma Thampuran Vs. U.C.1. & others)

[frnakulam Bench 7
i) oAk 112/88 [Frnakulam Bench_7 (T.N.Peethambaran Vs.

U.0.1 and others)
iii) OA 648/88 (V.T.Ganesan & others Vs. U.0.I. & others)

Lﬂadras Bench 7

iv) oA 1390/91 (KeN.Vijay Kumar & others Vs, D.G.,
Telecom & others) /_rnakulam 7

v) OA 1599/87 (Daljit Kumar & others Vs. U.D.1. & others)

& 6 other appllcatlons) = £§r1n01pal Bench 7

Therefore, if there was a disagreement with these decisions

of the Tribunal relying on the Allahabad judgement,the: matter
would have to be heard by a larger Bench,

8. I‘prepared a draft judgement for consideration. It uas
then felt that clarification on the following issues .was
needed:

"(i) When was the first decision of the Ernakulam Bench
rendered on the subject following the Allahabad High Court
decision and in how many cases the said decision was followed
by the Ernakulam Bench till date? i

(ii) What would be the impact on service personnel if
the Allahabad High Court judgement is not followed hereafter?

mranbr o b e o eibmepe sa b -

(iii) What is the legal status and position of the
_Allahabad High Court judgement uwhich hasbeen upheld by the i
Supreme Court in tw Spécial Leave Petitions? Can it now be . - H
held by this Tribunal as urongly decided in the light of the ‘
facts presented before us?

w
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(iv) Are the respondents giving effect to the decision
of the Allahabad High Court judgement and similer decisions
of the Central Administrative Tribunal. generally and making
it applicable to all employees or are they implementing the

decision only if an order is passed by the Tribunal?

(v) After implementing the decision, either voluntarily
or in pursuance of directions given by Courts, can the Depart-
ment justifiably tske a contrary stand’partiCULarly when there
was a default on their part in placing all the relevant facts
before the High Court of Allahabad/Benches of the Tribunal
and defending the cases properly?"

9. 1t is in this background that the cases were reopened.
on 3.2.92 as stated in para 2 supra. No doubt, the dispute
betueen the parties has now been resolved by the latest stahd
tzken by the Department in the statement dated 30.,3.92.
Hovever, having taken considerable pains to go into the

merits of‘an important issue which concerns thousands gf
employees, I find it necessary, as a matter of duty, to state,
with great respect,that the judgement of the Allahabed High
Court needs reconsideration by a larger Bench of the Tribunal.
That would,'perhaps; have been possible if, in midstream, this
batch of cases had not been jieft-uncdntéstéd*nagby the
actions by the Gove;nment of India., A most inappropriate
moment‘has been chosén'by~the Department to make the submi- |
ssions they made»before the Principal Bench in the Contempt

A L b Benik.

petitions pending before t&en, There are the following

reasons why readiness to give effect to that judgement to all

the members of Group B Service should not have been expressed
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now by the Department:

(i) 1t should have been evident to the Department from
the extracts quoted in paras 5 and B supra that the judgements
to be delivered in this batch of cases would certainly
consider the issue whether the Allahabad judgement is to
be dissented from,

(ii) The records produced before ué.shou that, like
the present batch of cases before this Bench, OA 2407/88
and 19 similar applications are pending before the Principal
Bench in which MP 3396/91 and five other MPs were filed
in 08 2407/88. .From-liztérim 6fdér p:ésed‘bn 22.1.92 it is
observed that the MPs are filed by different persons
for being impleaded as respondents and they hzve also raised
coﬁtentions on mérifs opposing the grant of relief in the
0As . The OAs and the relsted MPs have been fixed for finél
hearing by the Principal Bench on 7.4.92.

(1ii) similarly, the Principal Bench has allouwed
MP‘2282/91 filed in a representative capacity by -the

" Junior Telecom Gfficers Association representing 6000 officers

£ HoSe ol '

in DA 1758/91, as they have apgrewed the relizfs sought-in

~the application,.

(iv) Nothing has been gained by this concession, There
is no finality yet to the Allahabad judgement and the subse-
quent decisions so far rendered by the Benches of the Tribunal.

The DAs pending before the Principal Bench (referred to abovs)

|
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cannot, perhaps, be disposed of in the same manner as
the present batch of cases are being disposed of now on
the basis of the s?ateent date 303,92 of the Department,
because there are other private contesting réspondents
uhovmgy not endorse the stand of the Department, Hencs,
judgement may have to be rendered on meritjccnsidering
the conténtions of the awntesting party respondents.
10, The most important consideration which has
weighed with me in deciding to record my view in the
matter is that the Allahabad judgement has very wide
repercussions and far reaching implications.,.This can
be demonstrated from the facts stated in OA 1062/90.
Annexure-111 therein is an extract of the gradation list
of TES Group F officials as in 1985.A The Bth applicant
therein, V.S.Krishnamurthy is at the top and given
seniority No. 98% and the "date of DFC or promotion" in
his case is 1976-77. As against this, Bfij Mohan and
P.N.Lal, uhoée writ petitions were allowed by the
pll shabad High Court's judgement --exhibited as Ann.RS
in DA 1062/90-- are shoun in that gradation list with
seniority numbers 4567 and 4741 respectively and the
"date of DPC or promotion" iﬁ their case is 1982-83.
However, after the Allahabad judgement,the seniority of
Brij Mohan and PN Lal was revised and in the gradation
list of TE~ Group B officials for 1989 (Ann.IV) Brij
Mohan znd P.N,Lal ére given seniority numbers of 661 and

847,while V.S.Krishnamurthy has been given seniority

&
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number of 740. In othgr words, V.S.Krishnamurthy hes
improved his position duriug this period by 249 places
only due to promotion, retirement etc. of his seﬁiors.
But Brij Mohan and P,N.,lLal have gained 3906 and 3894
places respectively, not due to natural causes only,
but due to the operation of the Allahabad judgement.
Earlier;ithey were 3500 or more places belou_U;S.Krishna-
murty and also bexop persons who were promoted gearlier in
1976=-1717, Marﬁh 1979, 1980, 1981. At present, they have
be-n given seniority zabove all those persons who were

Y than
promoted earlier/them from 1976-77 onuards.,

9’improvement
1. This windfall/granted to Brij Mohan and P.N.Lal

must have caused heart burning to all’their senior.

- promoted much eérlier than them, but who paséed the
examination later than them., If that principle is now
sought to be extended to the whole cadre, it is bc'nd to
have an unsettling effect of gfeat wagnitude and will
demofélize.tﬁousands of officials who will find themselves
to be junior to persons promoted much later than them.
Henpe, there is an urgent need to have é second look
into the Allahabad judgement which has reéulted in
consequences, which were, perhaps, never rpreseen or
intended.

12, I may now quickly go throu.h the issues uhicﬁﬁ
require re-consideration,
13. The main contention in :he reply affidavit

is that the 1966 Rules (Exbt. R1 in OA 1062/92)

W
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have not been considered properly. A perusal of Exbt.R1
shous that the TES Class 11 Recruitment Rules, 1966 issued

under Article 309 of the Constitution apply to the pest

of Assistant Engineers and other equivalent posts having
allied designations and that the appointment will be made
by selection and the recruitment is made in accordance
with Appendix 1 and Appendix 11 fo the Rules, Para 1

of Appendix 1 reads as follous:

"Except as otheruise provided in Appendix II in
respect of recruitment to the posts reserved for
Ex=-company employees of the Telephone Districts of
Bombay and Calcutta, recruitment to the Service
shall be entirely by promotion on the basis of
selection of officials indicated in paragraph 2 belou,
through a gualifying departmental examinatiop,

An approved 1ist shall be prepared by a2 duly consti-
tuted Departmental Promotion Committee, by seiccticn,
from amongst the officials who QUallfy in_the
departmental examlnatlon.r

(emphasis mine) ,._., w
The feeder category posts, the nolders of uhlch/appear

in the said examination and the conditions which they

shouid satisfy before they are admitted to the examination
are gpecified in paras 2 to 4 of Appendix I. Para 5 then
stipuLates as follous:

"The eligibility lists of cthe candidates for copsi=-
dération of the Departmentsl Promotion Committee
shall be ppepared in accordance with the instructions,
as will be 1ssued by the Government from time tg
time,"

_ (emphasis mine)
14, - Instructions dated 20th June, 1966 (Ext.R2

of DA 1062/90) wers issued by the P&T Board in pursuance
of the aforesaio provisions. Among other things, this

instruction stipulates as follows in para (v):-

"all officials of a particular year of recruitment/
appointment who have qualified in an earlier exami=-
nation would rank en bloc senior to thosc officials
61""the same yeal of recrultment/appointment who
qualified 1n a subsequent examination".

(emphasis mine)

L
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Thus, for being considergd'for promotion, one has to
paés a QUalifyipg examination, to appear in which one has
to be eligible, The selection will be made from those
vho have passed tie examination, Their names will be
considered according to their service seniority represented
by the year of recruitment/appointiment. However, in
each yeaf of recruitmént/appointment, the names will
be‘arranged on the basis of the dates on which they passed
the qualifying examination. Needless to say, those who
have passed the examination on thg same daté will be

arranged on the basis cf service seniority,

15, Admittedly, these instructions dated 20,6,66

have not been adverted toc in the Allazhabad judgement.

An answer to the qﬁestion as what weightage has to be
given for passing the qualifying examiretion eatlier than
other seniors in the service is to be found in para (v)

of the afofesaid instrup#%on datgd 20,6,66. Therefore, tﬁe
question of invoking.Rule 206 for.implementing thgse
statutory rules does not arise,

16.  What is more importéﬁt is that even during the
period prior to the commeﬁcement_of the 1966 Rules, Rule
206 did ncot apply to the promotion of Assistant Engineers.

That Rule reads as follows:

‘%206, All Junior Engineers recruited after the

1st January, 1929 under the neu system after serving
for 5 years in Engineering Branch may be permitted
to appear at the Departmental Qualifying Exami=-
nation, which will be held from time to time in
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the subjects enumerated below, provided they have

a good record. This qualifying examination is
intended to test the general ability of Junior
Engineers and their knowledge in the latest develop-
ments in Telegraphy and Telephony., A pass in this
examination &s an essential condition for promotion

£6 Teleoraph tnos i nd Wir ‘ oY=

Group 'Bt',

2. Promotion to the -TE&WS, Group B will be made
according to the principle of seniority-cum-fitness
but the Junicr Engineers who pass the qualifying
examibnation earlier will rank senior as a group to
those wiio pass the examination on subsequent
occasions, i.e., officials who passed the examji-
nation held in 1956 will rank as en bloc senigr to
thoSe who passed 1n 13957, Their seniority inter se
wlIl, hovever, be according to their seniority in
the cadre of Jupior figineers.

3. This-examination will be conducted in the
following three subjects:- :

(i) Telegraph and: Telephony (without

books) 100 m rks
(ii) Line Construction and Transmissi on
‘ (without books) - 100 marks
(iii) Code Rules (with books) 130 marks

One question paper will be set in each subject.
1n order to quelify in the examination the officials
must obtain 40% of marks in each subject. xxxxx "

, (emphasis mine)
The composition of TE&WS Group B referred to in Rule 206
18 giveh in Rule 181 vhich shouws that it consists of 3
categories i,e, Assistant Engineers, Deputy Ass;sfant
Engineers Grade A and Deputy Assistant Engineers Grade B.
Thﬁs, the lowest post for entry in TE&WS Group B is Deputy
Assistant Engineer Grade B, Thererore, when Rule 206
refers to promotion to TE&US Groﬁp B, on the basis of
seniority-cum-fitness, it really refers to promotion of
Junior Engineers (formerly called the Engineersing Super-
visorg) to the grade of Depqty'Assistaﬁt»Engineers Grade B
‘and it does not refer to promotion as Assistant Engineer.

Promotion to the post of Dy. Assistant Engineer Grade B

U
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is dealt with in Rules 197(b), 199(b), 200(b) and

205(b). These rules provide for promotion to be made
by the Director General on the basis of seniority,
The post of Assistant Engineer is filled up by selection

of the best man aveilable in the General Branch/Telephone

Wireless Branch, :
Branch/Electrical Branchf as will be seen from Rules 194,

195, 196»and 204, which do not provide for giving

any seniority on the basis df passing the examintion,
17. Lastly,,if, for argument's sake, the Allahabad
judgement is considered to lay doun the lauw correctly,
the scope of the direction given therein which is re-
produced below reqguires clarification, for two interpre-
tations are possible:

nThe writ petitions are gllowed with costs and

. -mandamus is issued directing the opposite parties
that both the petitioners mey be propoted with
effect from the date prior to a date of promoticen
of any person who passed the departientzl exami=-
nation subseguent to them and adjust their seniority
accordingly and pay them salary and allowances
accordingly with effect from the said dzte."

18. A plain reading of the direction may suggsst
that the Department is required to take the following
steps to implement that direction:

(1) Find out the dates on which the Astt. Engineers
now working have passed the qualifying exami-

nation.

(ii) Based on that information, find out the psrsons
y who, having passed the examination later than
y Brij Mohan and P.N,Lal,have been promoted

garlier than_them.

(iii) What is the earliest date from which any such
¢ promotion- o
person .. has been given/in the past.

(L
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(iv) Give Brij Mohan & P.N.Lal, promoticns one
day prior to such earlier date and give them

seniority according;y.
This is how the Department has understood this direction,
That is .why Brij Mohan and P,N.Lal promoted in 1982-83
and uHo were earlier placed at S.No,4567 and 4741 res--
pectively in the gradation list of 1985--produced as
Ann.I11 in'OA 5062/90--uere subsequently shown as having
been promoted aléng with o fficials of the 1976~77 year

“ ¢l
of promotion/DFC and given seniority ranks of 3% and

8% . ~
%ansévide Ann,1V gradation list as on 1989, in the same
0A. One dces not know whether the Allahabad High Court

really intended to give the petitioners retrospective

promotion and seniority in this manner.

19. An alternastive interpretation is possible which
is as followus: v ‘o
“in one DPC meeting
(i) The candidates found fit for prombtioqﬁare
first érranged according to their service seniority.
(ii) The date.of passing the qualifying examination
is recorded agéinst the relevant names.

(iii) The selected names are .hen rearrangéd on the
basis of the Yyear of passing the examinatiomw}PQraphS:
who have passed the examinationliﬁ‘the saue ygqr.uillxbe
arranged on the basis of their service seniority.

(iv) This will be the final list indicating the order

in which promotions are to be made.

¢
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The person who stands first in this list, when promoted,
should occupy a place immediately below the person who

was last promoted on the basis of similar recommendations

made by the previous DPC.

20, 1t appears to me that Rule 206(2) should.have been

implemented only in the manner indicated in para 19 supra.

This has not been clérified in the direction givén in

the Allahabad judgement. The Department also did not seek
the

for a clarification from/Allahabad High Court The Benches

of the Tribunal, which follouwed the Allahabad judgement,

also have neither considered this p.oblem nor given-aﬁy

clarification., This importaht matter also has to be

considered. |

21, 1t is with these observations that I now consider

the nature of orders to be passed in this batch of cases.

The common prayer in all these applications is to issue a

direction to the Department tu give them the same benefit
of sarlier promotion and seniority based on the date of
passing the qualifying examination, as was given to the
petltloners inwrit petitions 2739/81 and 3652/81 in the
judgement dated 28.,2.81 by the Allahabad ngh Court, It is
nécessary to know the dlrectlonsglven to the Department

by the Principal Bench in tﬁe batch of cases,in which
subsequently contempt proceedings CCP 256/91 and batch

of contemﬁt caées vere initiated. The directions of the

principal Bench in respect of which contcmpt was alleged

i



19

read as follows:

"In wew of the various Jjudgenents passed
by this Tribunal in accordance with the spirit of the
judgement given by the Hon'ble High Court of Allahabad
as upheld by the Hon'ble Supreme Court of India in
the case of Shri Parmanand Lal and Shri Brij Mohan,
we direct that the benefits of the said judgement
be extended to the applicants herein alsc and they
shall be deemed to have been promoted with effect
from the date prior to a date of promotion of any
person who passed the departmental examination subse-
guent to the apglicants and their seniority be
revised in T.£E.S5. Group 'B' Cadre, They shall also
be entitled to refixation of their pay uwith effect ‘
from the said date, This order shall be implemented
within a period of three months from the date a copy
of this order is received by the respondents. ,There
shall, houwever, be no order as to costs."

22, Accordingly, I dispose of all these applications
with a direction to the Devartuent éhat the benefits

of the judgement of the High Court of Allahabad in writ
petition Nos., 2739 and 3652 of 1981 (Exbt. R5 in CA
1062/90) be extended to the applicants herein also and
they shall be deemed to have been promoted with effe;t
from the date prior to the dzte of promotion of any
person who passed the departmental examination subsequent
to the applicants and their seniority be revised in
T.E.S. Group B cadre on that basis. They shiall also be
entitled to refixation of their pay with effect from
the said date. In tne contempt petitions filed before
the Principsal Beﬁcﬁ, the Departmenf has been given time
till 31st August 1992 to comply with the order in the
original application. Therefore, this brder too shall
be implemented on or before 31,8.1992. There shall,

however, be no order as to costs,



is directed to send a copy of this order to the Hon'bie

20 . | o

23, As stated earlier, a number of Original Applications: °

{

are still pending before.the Principal Bench. Such o
applications may be pending before other Benehes also,

In the nommal course; these appliCationé would probably

be disposea of in the light of the decisions rendered by
various Benches of this Tribuneal, as mentioned in para 7,

all based on the Alléhabad Higﬁ Court's judgemeét,‘unless

any Bench finds it necessary to express dissent from

these judgments. 1In the present cases,the validity of

the Allahabad High Court's judgement could not be consi-

dered because of the subsequent developwments i. tnese
Cases. as a result of which the need for such consideration
was obviated. I have, thercrore, only given vent to my 5

N

vieus on the need for a re-consideration of the Aliahabad

High Court's judguent, despite tue stand taken by tne

Department, because ot the far reacning efrects o1 the

Aliahabad judgment, I.i the circuwstances, the Registry

Chair..an of the Ceutral Administrative Triobunal for such

action as ne considers appiopriate,

—

Ui

(v.V.Krishnan)
‘Administrative Member
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MR, N. DHARMADAN, JUDIZIAL MEMBER

24. I have gone thrqugh tﬁe judgnent written by my
learned brother. It has not been written on behalf of the
‘Bénch. So,.no approval or concurrence is needed. However,
these cases ars to be disposed of on the basis of the
statements filed by the respondents and the submission made
by the learned Senior Zentral Government Standing Counsel
at the time of final hearing following the earlier judgnents
of this Tribunal.

25, In fact, at the time when the case came up for
“inal heafing, the SO35C stated in unequivocal terms that
.the Department has decided to revise the seniority of

of fi~ers of TES Group-B cadre in terms :of the Allahabad
High oourt's judgment and other judgments of the various

Tribunals taking the same view which has. been taken by the

n

St

21lhabad High Court on the issue. Same stand was taken "

AN

N

t

by»the Governnent pefore the Principal Bench when contenp
aonlication:came upr for consideration.

26, In the light of the above statement, it is
unnecessary for me ﬁo state any of the details or other
facts.except to quote péras.z and 3 of theiorder of the
Principal Bench of the Tribunal dated 28.2.92 in a batch
of CCPs filed in connection with the non-implementation
oﬁ the judgments in similar cases, Paras 2 & 3 of the order
is extracted below:

"2, It is clear from what we have extracted above
that the re pondents have taken a firm decision to
give effect to the principle laid down by the
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Gecision of the Tribunal which decision stands
affirmed by the Supreme Court, by reviewing the
promotions of everyone who iS similarly situate and
not confining it only to those who arproached the
court for relief. They have conceded that they made
a mistake in limiting their attention in the matter
of givins deened dates of promotion only to those who
obtained orde:ss from the Tribunal and ignoring the
cases of others similarly situate only because they
had not secured similar orders from the Tribunal.

‘Now they have realised that once the principle has

been laid dowr hy the Tribunal which is of general

apnlication, - 18 their duty to make a comprehensive
review in resc of everyone who is similarly
situate whether * of them have obtained orders

crom the Tribu or not. The attitude now taken
which is reflec: in what we have extracted above,
is correct. Th¢ s the only way to satisfactorily
give effect to t principle laid down by the
Tribunal in varic cases, including those
enforcemcnt of whi. has been sought in these

contempt of court titioms. The responder: - have
stated that though ‘teps have been initiate “aving
regard to the fact thzt they have to revic. .ue

cases of nearly ten thousand persons, the exercise
is 1likely to take about Six month's time. ey have
curther stated that a‘ter the revised seniority list
is —~repared, according of further pronotion on ti¢
bacis of the revised seniority list and following
the relevant rules would be made on the basis of thc
re ~ommendations of the DPC.

3. As right steps have now been taken, there should
nc t be any need for other similarly situate to rush
t¢. the Tribunal for crant of relief as they would all
gt relief by application of the same vprinciple,
wiether or not they approached the Tribunal and
zepured orders in their fawvour."

Accordingly, I am of the view that the aprlicants

are entitled to the reliefs, I allow these ap~lications and

dire

ot the respondents:to promote the apnlicants with effect

from the date prior to the date of promotién of any junior

Engineer to TelegrapbiEngineering Service Group-B who passed

the departmental quali¥fying examination subsequent to the

date of passing of the applicants and their seniority be

re-fixed in TE3 Groum—B cadre on that basis.

28.

There will be no order as to costs.
ﬁ:e%\/GVTJLV oy
=Y
(N.Dharmadan) :
Judici®l Member
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ORDER OF THE BENCH

29, °  Ue allow these applications and direct.fﬁé'w

-
- t—

Department,as has been QOne“earlier in the order dated i
30.3.90'passed by this Bench in OAK 603/88 and OAK 605/88,

to extend the benefits of the judgement dated 20th February,. E
1985 of tne High Court of Allahabad in Urit Petition

Nos. 2739 and 3652 of 1981 to the applicants herein and .

© e ———

to promote them to the Telecommunication Engineering

(Group B) Service with effect from dates prior to the dates
of such promotions of any Junior Engineer, who passed the
departwental qualifying eQZQihQERQErZEEZZEQZii'13"¥HE“Eaéﬁiﬁé -
ot such examination Dy tne-appiicants, and revise their
seniority in the T.E.S. Group B cadre on that basis. The

i

. : i
Department is further dire€ted to grant the applicants pay

and allowances from the respective revised dates of

| S

! A

promotion. j
30. There shall, however, be no order as to c?sts.
31. A copy of this order be placed in each one of the

aforesaid Original Applications. \(;A,//’,
f§0L~/6§f§~¢ . . ;///////;/’ ‘ A

(N.Oharmadan) " (N.V.Krishnan)
Judicial Member . Administrative Member
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