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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH
‘0.A.No.578/2005

~ Dated the 26t day of February 2008.

CORAM: - |
HON'BLE SMT. SATHI NAIR, VICE CHAIRMAN .
HON'BLE SHRI GEORGE PARACKEN, JUDICIAL MEMBER

K.Bhaskaran,

working as Tax Assistant,

0O/0.The Deputy Commissioner of

Central Excise and Customs,

Muvattupuzha, residing at

Sathampura House,

Karimkunnam, Thodupuzha. ... Applicant

By Advocate Mr.M.R.Hariraj o

Vis.

1 Union of India, | E

represented by the Secretary
to Government of India,
- Ministry of Finance,
Department of Revenue,
Central Board of Excise and Customs,
New Delhi.

2 The Chairman, |
Central Board of Excise and Customs,
North Block, New Delhi.

3 The Chief Commissioner of Customs |
& Central Excise, Kerala Zone, : |
Central Revenue Building, ‘
Kochi-18.

4 The Commissioner of Central Excise
& Customs, Cochin Commissionerate,
CR Building,
|.5.Press Road, Kochi-18.

5 Krishna Kumar P,
Sr. Tax Assistant, o
Customs Division Trivandrum.
Residing at Koyikkal,

!
i oy
Koyikkal Lane, | I

Kannammoola,
Medical College P.O.,
Trivandrum - 11.
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6 S.Krishna Kumar,
Sr. Tax Assistant,
Trivandrum Commissionerate,
ICE Bhavan, Trivandrum '
residing at . :
- TC 28/278 Ottukal Street
" - Kaithamukku, Trivandrum-24. ... Respondents

By Advocate Mr.Shaji V A for Mr. TPM | Khan SCGSC (R 1-4)
Mr.T.C.G.Swamy (R 5 & 6)

The application having been heard on 11.1.2008, the Tribunal dehvered
rh@ following on 26.2.2008: :

(ORDER)
Hon’ble Shri George Paracken, Judicial Member

|
This is the second round of litigation by the Appllcant

challenglhg promotions given to some of the Tax Assistants to the Cadre of
Senior Tax Assistants on the ground that they have not ‘quallﬁec;i the
confirmation examination as required under the Recruitment Rules!. The
earlier OA 735/2004 filed by the applicant in this regard wa'é dispojsed of
vide order dated 22/11/2004 (Annexure A-13) with a direction to the second
respondent fo consider his representation dated 30.9.2004 (Annexure A-
11).and to pass appropriate orders. |

2 | According to aforesaid Annexure A-11 representationi, ihe
applicant was initially appointed as a Sepoy in the Centra\_l Excise and

Customs Department on 10.7.1975. Thereafter, he was promoted| as an

LDC on 2481994 and later as a UDC on 5.11.2002. After the
restructuring of the department, the posts of UDC and Data Entry OPerator
Grade'A' were merged to form the newly designated post of Tax Asfsistant
w.ef. 55.2003. By Annexure AQ3 letter dated 8.10.2003 fo{llowing

relaxation was granted in the matter of promotion to the cadre of Senﬁor Tax

\/Assistants: |
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“The Recruitment Rules for the post of Senior Tax\
Assistant provide for a minimum qualifying service of 3
years as Tax Assistant for promotion to the higher post

of Senior Tax Assistant. Further, in terms of Rule 4 of |
the Recruitment Rules for the post of Tax Assistant, !
services rendered before commencement of these

Recruitment Rules by the persons appointed on regular
basis and holding the post of Upper Division Clerk and

Data Entry Operator Grade "A’ before these rules came

into force shall be taken into account as regular service

on the post of Tax Assistant for the purpose of
promotions, etc. Hence there is no need to relax the -
minimum qualifying service of 3 years for promotion,

since service in the pre-restructured posts shall be

counted. However, passing in the examination of

Computer Application and relevant procedures is a pre-

requisite for promotion as Senior Tax Assistant under

the Recruitment Rules for the grade of Senior Tax

Assistants. The Central Government has decided to

relax the requirement for passing the departmental
examination for promotion of Tax Assistant to the grade
of Senior Tax Assistants. Such promotions will made
on a purely ad-hoc basis subject to the condition that

the officers pass such examination by 31% December,
2003. In case they do not pass the departmental |
examination by the aforesaid date, they will stand

reverted.”

* Thereafter, vide Annexure A-4 order dated 17/10/2003, 40 Tax Assiistants
were promoted to the grade of Senior Tax Assistants on adhoc ;basis
subject to the condition that they shall pass the departmental examiﬁation
for promotion of Tax Assistants to the grade of Senior Tax Assistaréwts by
31.12.2003 and in case they fail to do so, they will stand reverted. Qut of
the 40 Tax Assistants, 36 persons were in the pre-restructured cati:ire of
Data Entry Operatbr, Grade-A who wére the beneficiaries of relaxat%ion in
recruitment rules in terms.of the aforesaid Annexure A-3 letter. Accc%)rding
to him,:the said relaxation given vide letter dated 8.10.2003 was f{nr the
promotion examination specified in the Schedule to Recruitment Ruﬂes of
Senior Tax Assistant and not to the confirmation examination as laid édoWn
in the Rule 4(2) of the Recruitment rules of Tax Assistant. In terms qf sub

\ye/4(2) of the Central Excise and Customs Department Tax Assistant
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(Group C post) Recruitment Rules, 2003 promulgated vide Notification
|

dated 2.5.2003, the person holding the post of Data Entry Operator G’rad_e A

on appoihtm'ent as Tax Assistant shall, within two yéars from the cfiate of
\

such appointment, pass the Departmental Examination conductedby the

competent authority, failing which he shall no{ be entitled to get any ’further
increment. Again as per sub rule 5(v) of the Central Excise and C¢stoms

Department Senior Tax Assistant (Group 'C' posts) Recrditment{Ru!es,

2003 promulgated vide notification dated 16.1.2003, “the pi:)resent

~ employees would be required to pass the required or suitable depar‘:tmental

examination, as specified byv the Competent Authority, from time to (time, in

Computer application and relevant procedures within two years failinﬁ which

|

they would not‘be eligible for further increments.” The applicq‘nt has,

therefore, requested the respondents to declare the résults ;of the
[

examinations of all those Tax Assistants who were not conﬂrmep in the

- grade of Tax Assistant (not passed the confirmation examina;tion as

specified in Rule 4(2) of the Recruitment Rules of Tax Assistant a’nt;.g'l Rule 5
(v) of Recruitment Rules of Senior Tax Assistants) but promote;d to the
cadre of Senior Tax Assistant on ad-hoc basis and later conﬁrme@ as null
and void. . He has also requested the respondents to consider}' him for
promotion to the cadre of Senior Tax Assistant and includef him in
Annexure A-4 order of the respondents dated 17.10.2003. ‘

3.  While disposing of the aforesaid Annexure A-11 representaticf:n of the
applicant dated 30.9.2004 as directed by this Tribunal in OA 7f’35/2004
dated 22.11.2004, the respondents have issued the impugned An.fnexure A
14 order dated 6.6.2005. They have submitted that the Central ;Board of

|
Excise and Customs vide Annexure A-3 letter dated 8.10.2003 ha\;d already
|

\/decided to relax the requirement of passing the departmentallex’famination
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for promotion of Tax Assistant to the gradé of Senior Tax As’sistan%ts and
such pfomotion wajg._made purély on an adhoc basis subject to the condition
thét the officers concerned would pass such examination.by‘_:-:'»yj .1;2.2003 |
and based on the aforesaid relaxation 40 Tax Assistants'v navo}, been
promoted to the grade of Senior Tax Assistants ‘wﬁfhoo:ti their 'passing the
departmental examination vide Annexure A-4 order dated 17.1(3.2003.
Among them, 36 officers were from the pre-restructured cadre df Data
Entry Operator Grade-A and remaining 4 were from the cadre oféUpper
Division Clerks. As per the Recruitment Rules _of Senior Tax Aséistant,
Tax Assistants with regular service of three years in the grade of Tax
Assistant who passed thé departmental examination as speciti"led by
competent éuthority from time to tirne only were eligible to be considered

- for promotion to the grade of Senior Tax Assistants. As the applicant did

not have the requisite three years qualifying service as Tax Assis; ant he
B was not considered for promotion to the grade of Senior Tax Aésistant
along with those 40 persons promoted on 8.1.2004. As regaif'ds the
clarification given by the Department of Revenue vide Annexure A—8 vide‘
letter dated 22.6.2004 that the Ministerial Officers are required to p;ass two
examinations, one for completion of probation in the entry grade _Eand the
other for promotion to the higher grédps the respondents have s&bmitted
that the Tax Assistants (pre-restructured) cadre of Data Entry O;é)erators
had represented that once they have already been confirmed in thF cadre
of Date Entry Operator, and they are not required to pass the conﬁrmation
examination once again and the respondents had allowed their req%uést in
consultation with DOP&T and further clarified that since confirmation in

Government service has been made a one time affair and a Government

\}Nant is required to be confirmed in the entry grade, he canno’iit' be de-
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confirmed on restructuring of a cadre. A Government servant is reqﬁired to
be confirmed again only if he is appointed to another post oni direct
recruitment basis either in the same department or in a different
department. Sinc_:e redesignated/promoted Tax Assistants/ESr.Tax
Assistants have already been confirmed in the pre-restructured cadre of
Data Entry Operators, they are not required to pass the confiﬁnation
examination. Hence, the early instructions dated 7.1.2005 stand miodified
accordingly. As regards the Annexure A-10 letter dated 23.8.2004, rﬁaking
the Tax Assistants with 10 years service including their service as:Lower
Division Clerk eligible for promotion in case suitable officers in the pre-
restructured cadre of Senior Tax Assistant Grade Il etc are not availaible for
consideration, the respondents have submittéd that the said ord?r has
already been withdrawn by letter dated 12.10.2004 and therefore ELower
Division Clerks are not eligible for consideration for promotion to the.post of
Inspector in terms of para 12(c) of recruitment rules for inspector.

4. The applicant has challenged the aforesaid Annexure A-14§ order
dated 6.1.2005 on the ground that when the department has decidgd that
since the re-designated/promoted Tax Assistants are not required t6 pass
the confirmation examination the Annexure A-15 letter dated 17.3.20Q5 was
not available to the reépondents as the DPC was held in October, ‘2003.
He has also contended Annexure A-15 being an “Administrative Instrdcti'on”
cannot have retrospective operation and it cannot over-ride the mand%ate of
the recruitment rules according to which only officials who have passéd the
confirmation test in the cadre of Tax Assistant can be promoted fco the
cadre of Senior Tax Assistants. He has, therefore, again reiterated that the
action of the respondents in granting promotion to the erstwhile Datai Entry

sz Operators before they have been confirmed in the cadre of Tax Assistant
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was tainted with malafides and by the aforesaid relaxation, officers Ii;ke him
who have completed three years' regular service in the grade Qf Tax
Assistant after (taking into consideration of the service renderéd in the pre-
restructured cadre) have been denied their opportunity for pr,om_otion?i to the
cadre of Senior Tax Assistants as per the recruitment rules and Annexure
A-4 order dated 17.10.2003 was in violation of the »aforeme{ntioned
reéruitment rules. He has further contended that vide Annexmixre A-6
order dated 8.1.2004 by which all those 40 persons have been prpmot_ed
on regular basis in the cadre of Senior Tax Assistants With effect from
20.11.2003 (i.e the date of passing the qualifying examinatioh) iis alSo
illegal as the Tax Assistants listed in the aforesaid order from seriali'no.1 to
34 and 37 were erstwhile Data Entry Operators who were not conﬁjrmed in
the grade of Tax Assistants. In this regard, he relied upon the Annefxure A8
letter dated 22.6.2004, in which the Department of Revenue had (clarified
as under:- ;

“prior to the cadre restructuring, the Central Excise Ministérial

Officers were required to take two examinations, 'onej for

confirmation within their probation period of two years from

the date of appointment in the Ministerial grade and another for

promotion to the higher grades of Tax Assistant and inspector,
whereas similarly placed officers in the Customs wing were

required to pass only the confirmation examination within Etwo
years of their appointment. They were not required to clear
departmental examination for promotion to the higher gra@des
on Tax Assistant and Preventive officer/Examiner. This
situation has been amended in the post-cadre restructuring set
up. Now, the ministerial officers in both Central Excise }and
Customs wing are required to pass two examinations one for
completion of probation in the entry grade which is to be
conducted by DOICCE and the other for promotion tol the
higher grades which is to be conducted by NACEN.” |

Again vide Annexure A-Q letter dated 18.6.2004, the Department oﬁ Revenue

has again clarified in para 2(a) as under:-

», \/ “As per the Board's instructions F.No.A.3011/6/2004
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Ad.IILA dated 22.06.2004, ministerial officers of Customs and
Central Excise have to pass two examinations viz one on
completion of probation in the entry grade for confirmation and

~ the other for promotion to the higher grades. Hence all the
ersiwhile DEOs/UDCs appointed as STA/TA consequent_
upon cadre restructuring should first pass the confi rmation
examination before being allowed to appear in the
departmental examination for. promotron to the higher grade.
Regularization in the lower grade is an essentlal requwement
for promotlon to the higher grade.”

As regards the servioe rendered as Lower Division Clerks in the cj;adre of

Tax Assistants, the Department of Revenue vide Annexure A-10 Iett”er dated -

23/8/2004 clarified that the

“Tax Assistant with 10 years service including the servrce as
LDC will be ehgrble for consideration for promotion in case
suitable officers in restructured cadre of STA, Steno Gr il
Women Searcher and Draftsman as per terms and conditions
laid down in clause 12(b) are not available for oonS|derat|on
that to after 19/1/2005.” |
\
S The applicant has also challenged the contention of the respondents
that he did not have the reqursrte minimum qualifying regular serwce for
' promotlon to the post of Senior Tax Assrstant In this. regard he has
r
pomted out that he had represented against the seniority position granted to
‘one Smt P. G Jayalakshm1 above him in the grade of Tax Assrstants who

has since been promoted as Senior Tax Assistant. When he was

promoted to the cadre of Upper Division Clerk by order dated 2:?.10.2002,_ ‘

he could join at Calicut only on 5.11.2002 and in the meafnwhile on

28.10.2002, Smt.P.G.Jayalakshmi came and joined duty i’on inter-

commissionerate transfer and she was shown senior to applicant in the

seniority list of Tax Assistant as on 1.10.2003. Subsequently, the date of

promotion of applicant was notionally revised to 17.5.2002 vide Afnnexure A-
|

- 24 order dated 2.3.2006. According to him as per the Note to column 12 of

|

ve Schedule to the Central Excise and Customs Department | Senior Tax

— e e o
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Assistant (Group C posts) Recruitment Rules 2003, if a Junior per_son"is
considered for promotion on the basis of his completing the prescribed
quélifying period of service, all person éenior to him in the grade shall alfso
be considered“ for promotion, not withstanding that they may lnot hqve
rendered the prescribed qualifying service in that Grade but héve completfed
successfully the prescribed period of probation.  Based on the origi;nal
seniorityrlist as reflected in A'nnyexure A-23 dated 22.10.2003, the applicant
was later on promoted és Senior Tax Assistant vide Annexure A-25 or%:ler_
dated 20.9.2005 and subsequent to Annexure A-24 dated 2.3.2006‘ notio;nal
promotion as Upper DiviSion Clerk w.e.f. 17.5.2002, he has been given i‘the
notional promotion in the grade of Senior Tax Assistant with effect f(’iom
28.3.2005 (Annexure A-26). Finally, the applfcant submitted that refus;,ing
him the promotion atleast from the date of promotion of his junior is grofssly‘
unjust and illeggl and going ‘by the Annexure A-24 order preponing! his
promotion notionally in the grade of Upper Division Clerk with effect ﬁrom
17.5.2002 and Annexure A-7 Order | dated 20.2.2004 prom’cl;ting
Smt.P.G.Jayalakshmi vide order dated 20.2.2004, he was entitled tc‘; be
~ considered for proinotion atleast from 20.2.2004 i.e. the date on wfhiéh ‘
Smt.P.G.JéyaIakshmi was promoted as Senior Tax Assistant. - | |
6. /The respondents in their reply have denied all the grounds takqn by
the applicant challenging the Annexure A-14 order dated 6.6.2005.} "fl'.hey
have contended that in view of the DOP&T's instruction issued Vidce;- oM
NO.1801 1/3/88/Estt(D) dated 24.9.1 992 clarifying that conﬁrmatidh is a one
time- affair, the Déta ‘Entry Operators were not required to pass§ any
confirmation examination again as they were already confirmed in their entry
grade. As regards the promotion of Smt.P.G.Jayalakshmi, they have

Q\stated that she joined the post of Data Entry Operator on.28.10.2002 fas an

/
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!hter Commiséionerate transferee. The cadres of Upper Division Clerk and
Data Entry Operators Grade »'A' were»merged together as Tax Assistants as
pér Ministry’s order dated 2.5.2003 and they were placed en-block senior
and their inter se placements have been fixed in accordance with their date
of regular appointment. Accordingly, the applicant was placed below

Smt.P.G.Jayalakshmi, Data Entry Operator Grade-A. She was promoted to

‘the post of Senior Tax Assistant on 20.2.2004 and the applicant was

pfomoted' to the said post on 20.9.2005 as per the seniority list as on
1.10.2003. Later, the date of promotioh of the applicant was revised and he
was granted‘ notional promotioh w.e.f 17.5.2002 vide order 2.2.2006’-as
Uppeerivision Clerk and he became senior to Smt.P.G.Jayalakshmi in the
cadre of Tax Assistant. However, Smt.P.G.Jayalakshmi was appointed as
Inspector notionally w.e.f. November 2003 vide order dated 23.3.2006. As
such, the date 6f'promotion of Smt.P.G.Jayalakshmi to the cadre of Senior

Tax Assistant with effect from 20.2.2004 has become irrelevant. When the

‘applicant was also later on notionally promoted as Senior Tax Assistant, it

was only from 20.3.2005, i.e. the date subsequent to the date from which

Smt P.G.Jalalakshmi who was promoted with effect from 20.2.2004.

Hence the applicant cannot claim promotion to the cadre of Senior Tax
Assistant Afrom the date of promotioh of Smt.P.G.Jayalakshmi i.e.
20.2.2004 as she no more exist in the cadre of Senior Tax Assistaﬁ‘t on
20.2.2004 and applicant did not possess the required qualifying service for
promotidn to the post of Senior Tax Assistant as on that date.

7. We have heard Advocate Mr.M.R.Hariraj for the applicant,
Ad?ocate‘Mr Shaji V A for Mr. TPM | 'Khan SCGSC for respondents 1 to 4

~and Advocate Mr.T.C.G.Swamy for respondents 5&6. Though the

applicant has taken a number of grounds challenging the Annexure A-14

/
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order dated 6.6.2005, ﬁnally he has narrowed down his claim only to the »'
extent of promotion from 20.2. 2004 ie. the date on which Smt
P.G.Jayalakshmi was promoted as Senior Tax Assistant on the baisrs ofthe -
nextbelow rule that if a junior has been prbmoted earlier, irrespective of the
fact that whether the senior has.combleted the minimum eligibilityE period or
not, such senior has also to be promoted along with his juniorﬁ. As the
applicant has already been promoted on 20.9.2005 and later on preponed it
notionally to 20.3.2005 as per his position in the seniority Iist es oh
1.10.2003, his request would amount only to further preponemient of his

date of promotion to 20.2.2004. However,' this was also not founr::i possible -

by the respondents because firstly, as on 20.2.2004 when Smt Jayalakshmi

~ was promoted as Senior Tax Assistant the applicant had not comipleted the

N

mandatory qualrfyrng service of three years as Tax Assrstant and he was
junior to her. Secondly the applicant was notionally promoted as UDC with
effect from 17.5.2002 only by order dated 2.3.2006 and on 20. 2 2004, he
had not agam completed the eligibility period of 3 years. By the time the
applicant had aiready been promoted as Senior Tax Assrst_ants |1n his turn
on 20.9.2005 and Smt Jayalakshmi has also been notionally prté)moted ae
Inspector with effect from November 2003 and her promotion as Senior Tax
Assistant with effect from‘ 20.2.2004 has become irrelevant.  We find
considerable merit in the contentions of the respondents. When Smt
Jayalakshmi was promoted as Senier Tax Assistant with effe_ct from
20.2.2004, she was admittedly senior to the applicant and the‘ appﬁiiicant:w’as |

hot eii.gible to be considered for promotion to that post. When the-appiicant _
was .promoted as Senior Tax Assistant with effect from 20.9.?2905_ Smt
Jayalakshmi continued to be eenior to him ae' his promotion to the post of

UDC with effect from 17.5.2002 was revised only subsec%wentiy by
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Annexure A-24 order dated 2.3.2006. By that time the 'promo_tio_ng of Smf
P..G. Jayalakshmi as Senior Tax Assistant with effect from 20.2.2(?04 has
become irrelevant, as ‘she has already been notionally promt?)ted as
Inspector with retrdspec;tive_effect from November, 2603. Agai,:n, wf'hen the .
date of promotion of the applicaht as Senior Tax Assistant With».eff%ct from
20.5.2005 was revised to 20.3.2005 by the Annexuré A-26 ,ord_‘ér dated
26.2.2007, -Smt..JayaIakshmi contiﬁued to be senior to him as Se:nior Tax
Assistant with her promotion to that post w.e.f. 20.2.2004. In othefr WOrds,,
neither notionally nor actually, the applicant was ever promoted aés' Senior
Tax Assistant w.e.f. 20.2.2004 i.e. the date on which Smt.JayaIaksihmi was
promoted to that post. ,

8. ~In the above facts and circumstances of the case, w:fe do ’not
find any merit in the OA and therefore the samé is dismissed. Th“’ere shall

|
be no orders as to costs. | |

Dated, the 26th February, 2008,

o ' G
GEORGE PARACKEN SATHI NAIR |
JUDICIAL MEMBER | VICE CHAIRMAN

abp




