IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
EANAKULAM BENCH

0. A. No. 571
T e 1991
' DATE OF DECISION [2- 24>

B,Qg’ayan & 21 others Applicant (s)
MsReRajendran Nair ___Advocate for the Applicant (s)
Versus

Chief General Manager,
Telecommunications, Tvm.,
and another, - .

Respondent'(s)

Mr. P.Sankarankutty Nair Advocate for the Respondent (s)
CORAM :

The Hon'ble Mr. N,V,Krishnan, Member (AdministratiVe)
The Hon'ble Mr. N.Dharmadan, Member (Judicial)

Whether Reporters of local papers may be allowed to see the Judgement?/
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement Do

To be circulated to all Benches of the Tnbunal ?7,

> wn o

JUDGEMENT

N.U;Krishnan, AM

The applicants are phone inspectors, transmission
assistants, téchﬁicians.and telecom assistants working in
the Departmenf of'Telegommunication undef the first res-
pondent,‘thé Chief General Manager, Telecommunication,
Trivandrum. They have been selected for appointment as
Junior Technical Officers. Prior te their promotion they
are required to undergo a training. Their common grievance

is that, during the period of training they are not being

paid daily allowance (D.A, for short) under S.R. 49 and 164.

Thé bills pfeferred by them in this behalf have not been
4 .

passed so far,



" . 2

2. Applicants state that two orders of the Director
General, Posts & Telegréphs datedv17.8.87 and 8,3.,89 holding
that under the orders of the Ministry of Finance such trai-
nees cannot get D.A. have been declared invalid and
&hopefative in OA 315/89, Hence the applicants seek a
declarétion that they are entitled to get D.A, in the

aove circumstances and a direction to the respondents to

pass the D,A. claim: and pay it,

3. The respondentshave resisted this application and
contended that under the existing rules, the appliCants‘are
nut entitled to D.A, While it is stated that the decision in
OA 315/89 will not apply, it is not made clear how this
conclusion is reached. Their case is as follous:

4. Exhibit R1 is a copy of S.R.164 which is the relevant
rule, Thepe are a number of orders of the Government of
India under this S.R. In regard to these instructions
respondents stafe as under:

"Travelling allowance to trainees are regulated by
Ministry of Finamce OM No.F(Sg(31)-EIV(B)/67 dated
7.3.68 (GID No.2 under SR 164)- which herewith marked as
Annexure-R2, The Ministry of Finance OM No0.19013/1/75-
EIV(B) dated 22.9,75 (GID No.3 under SR 164) is
herewith produced and marked as Annexure-R3., GID No,.?2
applicable to probationers as well as those who are
undergoing pre-promotional training cieariy states
that DA shall not be admissible to Govt, servant for
the period of stay in the treining institute and they

- are eligible for only travelling allowance as on tour
without halting allowance.

: % 11. The arguzént based on Director/General~vide order
. y dated 18,8,78/ordered payment of TA/DA to departmental
L (sic for 17.8.38) officials deputed for training and the same order was
czncelled vide OM No.21-34486-PAT dated 16.6.88 of
Telecow Directorate, are all irrelevant to the facts
of the case,

12, GID No.3 under SR 164 mentionedin the judgement in
OA 315/89 is regarding payment of TA/DA to the officials
undergoing (refresher/inservice) training in India.

The basis order contained in GIB No.3 is the OM dated
22.9,75 (Attached as Annexure-R3). As already stated,
theofficials undergoing training prior to promotion

to higher grade are governed by GID No.2 according to
which no daily allowance is admissible for those
trainees vide para 3 of GID Noe3."

U» : esecontd,

.
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Se In other words, the respondents contend that the
applicants are to be treated as probztioners and in the
light of the instructions given by theGovemment of India

W and reiterated in Instruction No.3
(No«.2 umder SR 164)/ such probationers are not entitled

\

to D.A.

6. A neither the applicant, who has relied on the
judgement in 0OA 315/89, nor the respondents uho-contend'
that the said judgement does not apply to the facts of

this case, had produced a copy thereof, we obtained the
records of the vase for our perusal, It is seen that

in that case the application was filed by certain postal
employees working as Postmen who were selected Fof
appoiutMEnt as Postal Assistants and were sent for training
They complainéd that they were denied the daily allowance
ror the period dfltraining. The .claim for DA was denied

on the basis of a memorandum dated 18.8.88, issued by

the Director General, Department ofrﬁosfg in which it was
intimated. that the earlier instructions of the DG,P&T

dated (17th' August, 1978 permitting the grant of such DA
forbpre-promotional training has been withdrawn, as the
Ministry of Finance has objected to it as being unautho-
rised., This was produced aé Annexure-iv in that appli- -
cafion. Another memorandum of DG, Departaent of Posts

dated 8th. Mearch, 1989 which also clarified that Government
servants promotéd to higher posts and undergoing pre-
promotion training should not be granted daily allowance
was also exhibited as Annexure-V, By the judgement of

tpe Tribunal in OA 315/89 both these memoranda were guashed
ond renderea null end void. It uas held #hat SR 164

did not make any distincﬁion betuween persons undergoing
training for promotion and'persons whu were undergoing
other kinds of in-service training, Accordingiy that

application was =allowed,
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7. It was submitted that the applicants in the

4

present case are employees of the Department of Telecommu-—
nications and that therefore the judgement in 0A 315/89
may not apply to the present case. The learned counsel
for the applicant then poknted out that in the case of the
employees of the Telecommunication Departwent also the
Tribunal has rendered a similar judgement in OA 548/91 and
567/91. e have perused that case also. In that case,
though the respondents uere given time to file a®reply,

they did not do so in time, They filed only a statement,

' It was contended in the'statement that ﬁhe decision in

OA 315/89 does not apply to the Telecom DepaLtment because
the Telecom Department was not a reSpondenc in that appli-
cation, Other than th;ﬁ, no important submission was made.
The case was therefore disposed of following the decision Fon.
in 0A 315/89,‘considering the fact that till a few years ’
back both the Department of Poste and Department of Tele-
comuunications were headed by a common Head of Department,
viz. the Difector Gerieral of Posta and Telegraphs.

8. We have caretully considered the artuments advanced

by the Departmeut. We notlce that in the present case tne

reepondents have given a reply, unlike in OA 548/91. The

crux of the reply is that the present applicants are only

probationers undergoing training and that by virtue of
Government of India Order No.2 below SR 164 (Ministry of
Finance OM No. F.5(31y-E.,1V(B)/67 dated 7th March 1968)

no daily allowance is admissible in any case for the

periods for uhich the probationers stayed in.training
institutes for undergoing training. This has since been
reiterated in G.0.I order No.3. These orders are reproduced
at pages 177 and 178.0F Suamy*s Compilation of FR&SR,

Part 11 (Travelling Allowance) 9th Bdition, hereinfafte:
referred to as the 'Ccmpiletion'; The respondents have

exhibited these orders at Annesxures=-R2 and.R3.
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9. It ié seen from the application that the applicants
are undergoing training for appointment to the higher posﬁ
of‘Juhior.Telecom Officer. UWhile under training they

were only Phone Inspectors, Transmission Assistants, etc,
They haa not yet been promoted and therefore, they coul
not have been categorised: sas probationérs. In the circum-
stahces, the-G.O.i. vrder No.2 below SR 164 ui 11 not apply
to the applicants,even though they may be members of a
Central Service, because they do not have the status df,
probationers, Therefore,_thé méin ground on which the

application is opposed by the respondents has no force.

10. As lengthy afguments were addressed, we have carefully
gone through our earlier judgements. SR 164 is in wide
general terms and is reproduced belouw:

"S.R. 164. When a Government servant or student not -
already in Government service is selected to undergo *
a course of training, a competent authority may
decide the scale, if any, on uhich he shall dray==

(a) travelling allowance for the oriyinal journey
to and the 1 ast journey from the place of
training, and for halts at such places;

(=

(b) in the case of training at a school, college
or similar institution, travelling allowance
for similar journeys on the occasion of
holidays ‘and vacations; and '

(c) travelling allowance for journeys, during
the course of training.

Provided that the scale so fixed shall not exceed £

that admissible to Government servants of similar
status on duty at the place of training."

‘This Supplementary Rule is issued under FR 44 relating to
payment of Travelling Allowance, In addition to the Govt,
-of India orders, the decisions of the DG,.?&T have also

been reproduced in the Cdmpilation. Decision No.1 of the
DG, P&T is based on his letters datea 16.,2.78 and 18,8,78

: W& of the Compilation,
and is reproduced at pages 179-8Q. Para 5 of this letter
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- reads as Follous:

\NC

"S. Departmental officers deputed for training

prior to appointment to higher posts or grades shall
also be allowed daily allowance during the period

of training in accordance with Order (3) above
subject to the condition thate-

(i) where the period of training is extended
beyond the prescribed period on account of
the reasons attributable to the individual,
2.8, NON=-passing of the end-of-the=course
test, etc,, no daily allowance shall be
payable for any period beyond the prescribed
training period; :

(ii) the general orders contained in Order (3)
shail not be relaxed under any circum-
stances." ' ‘

It is this direction of the DG, P&T to which the Ministry
of Finance took oEjection and which compelled the DG, P&T
to withdraw the circular by the memorandum dated 17.8.87

which was exnibited as Annexure-IV in OA 315/89. That

memorandum is not reproduced in the Compilation. Therefore,

its texf is reproduced belouzgnv>ﬂ43/597 @\

PAP dated 17.8.87.

" Copy of DG, Posts, New Delhi letter No.17/17/80-

I am directed to invite a reference to this office
letter No.17/25/76-PAP dated 18.8.78 communicating
the decision of the P&T Beard that departmental
of ficers deputed for trainiig prior to appointment
to higher posts or grades shall be allowed daily
allowances during the period of training in.accordance
with the Ministry of Finance OM No,19013/1/75-E1V(B)
dated 22,9.75 as modified by the Ministry of Finance
OM No. 19013/3/76 E~-IV(B) dated 17.11.77 read with
para 2(c) of that Ministry's OM No.19030/1/76-E1V(B)
dated 30,1478,

2, Ministry of Finmance has now stated that the above
orders are null and void as it falls outside the
competence of this Department. It has, therefere,
been decided to withdraw these orders with immediate
effect. Past cases already decided need not be
recpened,

3. These orders takeseffect from the date of its
issue,

4, This issues with the concurrence of PA(P) vide
their diary No.2892 dated 20.7.87.%
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" be noted that,

1't is'tqﬁwith a few verbal changes, the same memorandum
has been repeated by the Department of Telecommunicaticns

by its letter No. 21-34/88-PAT dated 16th June, 1988. That.

letter is reproduced belou:

M DLG.,5P&T's Letter No. 17/25/76-PAP, dated
the 18th August, 1978, communicated the decision
of the P&T., Board that departmental officers
deputed for training prior to appointment to
higher posts or grades should be allouwed daily
allowance during the period of training in
accordance with Government of India Order (3)
above,

.2, Ministry of Finance has now stated that the above

" orders are null and void as it falls outside the
competence of this Department, It has, therefore,
been decided to withdraw these orders with
immediate effect. Past cases already decided n: ed
not be reopened.

3. These orders take effect from the date of issue."

116 Thus, if at all the respohdents had to reéist this
application, it should have been on the Qround that the -
Department of Telecommunication's letter dated 16.6.88
reproduced above'prohibits the grant of daily al lowance
during-the period of training oFApersons like the applicants,
Such a stand has not been taken by tﬁe respondents. There

is no judgement of the Ernakulam Bench quaéhing'this order
.af the Departiment of Telecommunications though an almost
identical order of the DG; Departient of Posts dated 17.8.87

(APn. IV in OA 315/89) hasibeen guashed.

32. No doubt, the Government has general pouers to
interpret the Fﬁsvframed by them. ' However, as the FRs and

SRs are statutory'in nature, being pre-constitutional
provisions protected by Article 3ﬂ$ ZT?£annot be varied to
the disadvantage of the employees exo;pt by a proper amend—
meﬁt. We are of the view that uhen SR 164 is in wide general
terms and permits the grant of daily allouance to every

kind of training, the Ministry of Finance does not have

tne authority to declare by executive in§£ruction that

sucn daily allOuancé annot'be granted to pevsons undergoing 3
. pre-promotional trainming. This can bpe done by amending the



said S.R., It is because of the FinancevMinistry's objection
~tnat the DG, Posts had to withdraw his eariier orders

of 1978. 1t is for the reason that the Ministry of Finance
‘cannbt restrict the operation of SR 164 by éxecutive
instructions,that in OA 315/89 the DG's orders dated 17.8.,87

ana . 8,3.89 (Annexures IV & V therein) were quashed,

13, As pointed out earlier, the ssme order of the DG,
Department uf Posts hasbeen adopted by theJDégartment of .
Telecommunications vide the circular dated 16.6.17988
reproduced in para 10 above, As an identical circular

has aIrEady been quashed, it would only be pfoper‘to quash
this cirCUIaf also even though no prayer therefor has been
made by the applicant and no defence on the.basis of this
circular has been set up by thé respondents. We are of the
view that quashing this circular is in line with our decision
in 0A 315/89,

14, In ‘the circums tances, we guash the circular of the
Department of Telecommunications dated 16.6.88 referred to

in para 10 above and declare that the applicants‘are entitled

to daily allowance during the period of pre-promotional

training which they were undergoing.

15. The application is disposed of as above.
"&5\/¢hva” ‘ i
o, A AV %?
(N.Dharmedan) - _ (N.V.Krishnan)

Member (Judicial) , Member (Administrative)



