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DATE OF DECISION | 29TH MARCH 1990

PRESENT

Hon'ble Shri S.P. Mukerji; Vice Chairman

ORIGINAL APPLICATION No.570 OF 1989

N." Jerry Wilson ' - ..Applicant

Vs.

- L Union of India represented by

Secretary to the Government,
Department of Communications,
Ministry of Communications,

New Delhi :
2, The Chief General Manager, °
' Telecommunication,
Trivandrum
3. - The Telecom District Manager,
Calicut ' o ..Respondents
Counsel for the applicant - Mr.M.R.Rajendran Nair

Counsel for the respondents Mr.P.S.Biju, ACGSC

ORDER .

(Hon'ble Shri S.P.Mukerji, Vice Chairman)

A

In this - application dated. 27th September, ‘1989
filed under Section 19 of the Administrative Tribunals Ac;t,
the applicant Who has begn working as Telgphong Operétor
in tﬁé Calicut Division Telecom District hds\ prayed that

¢

the impugned .order dated 11.7.89 (Annexure 1) transferring

him from Calicut Secondary. Switching Area to Cannanore

- SSA from where he had been transferfed earlier to Calicut
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Division qnder Rule 37 of the P&T Manual should be set
aside and the respondent No.3 directed to transfer him from |

Kalpetta to Calicut proper within the Calicut Division on

‘the basis- of his representation dated 22.5.87 at  Annexure

Il and ‘the interim reply given by the respondent-3 at

Annexure IV. The brief facts of the case are as follows.

2. The -applicant was originally recruited in the

Cannanore SSA in the Cannanore Enginéeringt Division "in
QI/ B

1975, 'He‘ was promoted as Telephone Operator and postéd.

.at Chalakudy in Trichur Division. In 1981 he applied for

a transfer_under Rule 38 of the P&T Manual VoLIV to Calicut

' _ - théwr was
which is ‘near’ to his native place, but/not granted. On the
' ~ trams fer ' ’ 1 o
basis of mutual /he was transferred to Cannanore- Division
12V

and posted at Tellicherry. In the mbhth of May, 1982, there’
was a mass agitation by the National Fvedg:ration of Telecom
Empl’oyees and in,the’ background of that agitation, ‘hé along
with several o‘therﬂ Telephone Opera‘tors,. Technicians, Linemen,

Telegraphists, etc were transferred out of Cannanore Division.

The applicant was accoi'dingly transferred to Sulthan Battery

in Calicut \Division in May, 1982. He, along with other appli-

. cants represented for reconsideration of the transfer out

of Cannanore. Accordingly, all the" 47‘ officials who were

WE . ’ 003/"
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subjected to Rule 37 : tra'nsfer'"..- in May, 1982, were
ordered Eack to their parent units,’ The impugned order at
Annexure I‘ transferring thé abplicant back Fo Cannano‘re
SSA was the last of such orders by \;/hich the 47 transfers
under Rule 37 were revised. While the app'licantv states that
in Noverhber, 1983, he had submittéd‘ a representation with-
'drawing " his earlier request fdr rétransfer to 'Ca;nr,lanore
Division,, .a.cc’ordi‘ng to the respondents, no such representatiqn
‘had’beén réceived "and t-hé earliest request for his transfer
to Calicut Waé madg in ..his representation. dated 22nd May,

1987\ at Annexure Il In that representation, though he 'had

mentioned about his representation made in 1981 for a Rule

(on reque st) ’ )
38 /transfer to Calicut, he had not made any reference what-

S/‘ .
soever to his representation which according to him he had

sent in November, 1983 withdrawing his earlier request of

1982 for retransfer ffom Calicut to Cannanore. When he

received no reply to his repréSentation of 22.5.87 for his

* transfer to Calicut from Kalpetta, he sent another representa-

tion dated 30.5.1988 at Annexure III in -which he made a
‘ April

reference to his representation which he had sent in A982

&

~ for transfer to Calicut Phones. On this, respondent-3 sent
a reply on 23.6.1988 (Annexure IV) indicating - that he has

been placed in the waiting list for future consideration of

w4/
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his transfer to Calicut, but denied having received any appli-
cation on the subject prior' to 1987. According to him, he -
is an -active member of All India Telegraph Engineering
' f adverse
Employees Union Class III and there were some hews -paper
report . regarding the functioning of the Telephone Dépgartment
and the respondents >suspected- that the applicant. was at
the root of this report. It is on this basis, according to.
him, that the impugned order transferring him from “Kalpef_ta
to Cannanore Division was passed in a. vindictive manner.
He has argued that the District Manager, Cannanore, in
his letter dated 5.8.89 had specifically informed that they
will not be in a position to accept the applicant from
Kalpetta to Cannanore SSA for want of vacancy. On the

a

other hand, there 'WaS_Lvacéncy in Calicut where the applicant
&.

+ could be accommodated. Instead of accommodating - him in
that vacancy, the respondents have thought it fit to punish
him by transferring him to Cannanore Division where there
is no vacancy and they have now decided to transfer his

" post also from Calicut to Cannanore Division. He has quoted
Rule 37 to say ‘that. transfers should not be ordered except

also
in the interest of public service and Rule 38 of the P&T

S
Manual to say that transfersdf officials for their own conven-
ience should not be discouraged. if they can be made without

injury to the rights of others. The applicant has mentioned

«.5/-
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his domestic difficulties and stated that for the last 14
years he ‘had been ‘working away 'from his home town and
his transfer under VRvulev 38 shodld -not have been denied to
him. He has bmentio‘ned that two Telephone Operators who
were sufplus .at Cannanore are v_vbrking at Calicut on Vtemporaryv
tranffer and there is no rule _‘which per’mits transfer of the
post‘ from o'ne\ Division to another as has been qontemplated
,'by the respondents to ease ‘hir'n. ‘out of Calicut DiViéion.
The respiondents héye stated that tl;xe épplicaﬁt along‘with
others were transfe;red out‘of Cannanore temporarily under
Rule_v3'/l'. and they have tq be posted» back to their unit of.
recruitment., The app.liicant was transferred last of all,back
to his parent unit and the quesFiQn of his request transfer
under Rule 38 to Calicﬁt @ Gh‘liox.tt‘ can - be cbnsidered
évén after he joined at Cannanore. The}} have’ stated. that
the earliest request for trans:fe‘r to C.alicuf pﬁder Rule 38
‘was receiyed in‘ May, 1987 which' shows that th‘¢ applicant

himself is aware that he belongs to Cannanore Division.

They have stated that the applicént is. at the top of the
wait?ng list for transfer to‘Calicut énd his case will be’
taken up only after 19 surplus Telephone Operators ét Calicut
alone_. and 36 Telephone Operators in the rwhole of Calicut
SSA and 11 <:).ther Télephone Operators as also the RTP

..6/-
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candidates are accommodated. They h'ave denied that the
applicant's transfer was as a sequel to certain news paper
reports, but have ‘stated that ' the applicaht's involvement ,

in leaking out the Departmental information to the Press .

‘can only be suspected.'Tﬁey have explained that the two

Telephone Operators of Cannanore Division working at Calicut

Exchange were posted under extreme compassionate grounds.

3. We have heard the arguments of the learned

‘counsels of both the pax:ties and gone through the documents

carefully. The main thrust of the argument of the learned
_coimsél for - the respondents is that the transfer of the

applicant from Canlnbanore‘ to Calicut Division in 1982 was

made under Rule 37. of the P&T Manual Vol.IV winch

which according to the respondents, is meant only to 'pe

‘temporary and the respondents are obliged to restore the

transférees back to their original ﬁnitg The rgspondenys‘
have retransferred back all thé tvransfer‘e’es of 1982 and
the ‘applicant has been transferred by the impugned order
last of ‘all. Rule 37"of the P&T Manual Vol.IV reads as:
follows:

"37. . All officials of the Department are liable

to be -transferred to any part of India unless

.7/-
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it is expressly ordered otherwise for any particular
class or classes of officials. Transfers should
not, however, be ordered except when .advisable
in the interests of the public service. Postmen,
village postmen and Group D servants should
not, except for very special reasons, be transfer-
red from one -district to another. All transfers
must be subject to the conditions laid down.
in Fundamental Rules 15 and 22."

4. There is nothing in the text of the aforesaid
Rule to indicate that "the transfers under that Rule are
only of temporary - nature and the transfer ees will have
.to ‘be restored back to their original posting. The applicant
has also mentioned the cases of Shri K. Prabhakaran and
Shri P.K. Sahsranamam, who though transferred under Rule
37 along with him in 1982 were not retransferred back
to Cannanore as- they had not requested for retransfer.
On the other hand, ever since 1981 the applicant had been
'applying for transfer under Rule 38 of the P&T Manual
to Calicut Division to be near his native place because
of his family circumstances. Though the respondents have -
denied having received his representation of 1983 for-
transfer to Calicut withdrawing his earlier request of 1982

for retransfer from Calicut to Cannanore, he did make

a reference to that withdrawal request in his representation

. v 7 : . .
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dated 30.5.1988. He has also mentioned the reference number

‘.‘of the forwarding letter with which tﬁe Sub-Divisional
" Officer, Accounts, Tellicherry» had forwarded his representa_—»~
tion made in April, 1982, for his transfer fo Calicut Divisioﬁ
under Rule 38. The respondents’ argument thét in his repre-
Séntafion _dated 22nd May, 1987, when the‘applic-ant was
working in the Calicut Division at Kalpettg, he represented
for transfer to.Calicut shows that the uap.plicant. was aware
that his parent u‘nit. was Cannénore, is not consfincing. As
explained by \the learned counsel for the - applicant, the
Annexﬁre I répresentation dated 22.5.87 was not for.transf‘ei‘
tg Calicut Dii{ision, but transfger to Calicut proper.' The
followiné extracts fr_om_ his representation will .make the
_position clear. .

" Being away from my home town, I am

-not - in. a position to fulfil ~the soci.al'responsi—-
bilities towards my aged parents in their ailing-
stage.  In addition I have an intention to acquire
family and it will be more convenient . for me,
if 1 get a transfer to Calicut without much delay.
I am not in a position to settle at Kalpetta as

my mother is a rheumatic patient.

. In this circumstances, I once again request
your goodself to be kind enough to consider this

application for transfer to Calicut, Feroke or

to the proposed TD at Elathur at an early date."
(Emphasis added). '
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5. The fact that the j‘applicant«: lsought'transfer_:o
Calicut, Feroke or Elathur Yvhich gr'e all vwithin' !Calicut
Division shows that_ he Wanted a transfer Within the Calicut
Diviéion»where he was working ,to a place which is near

his native town. Kalpetta Sub-Division where he was working

though within the Calicut Division was at a distance from

his natvive place.

6. | Rule 37, as éuoted above, if at all,indicates thatt
transfers should not be orderéd exceﬁt when advisable in
the interest of the public service. 1. am - afraid the interest

&

of »public service is not épparent‘ in the impugne.d ord?r-
of the appliqaﬁt's transfer back to Cahnanoré. This. is
bécéuge the Asstt. Director of Cannanore‘ Division in his
letter dated 5th August; 1989 at Annexure VII has specifica-
lly indic.ated'.t‘hat‘ Cannahdre SSA> was not in a positiori
to accepg the appliéant in Cannanore for want of'vlacancyl.
If there wé_aé any need pf publiq service, the question of
Cannanore authorities refusing to accept the .applicantbwould
hot~have arisen., In order to get .round this difficglty, tpe

respondents thereafter transferred the applicant along with

his post to Cannanore. This shows that the transfer was

’

more to get rid of ¢the applicant from Calicut Division

.. 10/-
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than in the public interest. The respondents' contention

" that there iIs a surplusage of Telephone Operators in Calicut

Division and; therefore, the applicant has to be t_ransferred
back t(; Cannanore ?.in the above context: is not very convin-
cing. If. there was a surplusage of "I‘elephone Opefétors
and the numbef of postsv was less than those required l;o
accomvmodate the Tele»phone Operators, it is not. undersfood
why the respondenté are prepared to transfef e_véﬁ a post
of Telephone O.perator from Calicut to Cannanore ‘_Division.
On _the‘ other hand, the respondents have ‘convvceded that

2 Telephdne Operators have been posted at Calicut from

Cannanore Division. There is ‘also an oblique acceptance

"by the respondents of the allegation made by the appl_icant

.

that his transfer to Cannanore Division is a sequence to

certain Press reports which had abpeared in the local papers..

The réspondents 'héVe stated that "evidently the involvement

of the gpplicart can onl.y‘ be suspected and not proved in
Toas

this -case". The impugned order, therefore, has an odour

of punishment also.

g
7. - In the facts and circumstances, we allow the
L 11/-
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and

application, /set aside the impugned order at Annexure [

with no order as to costs.

ﬁ[z‘ ',)3‘3}(0

(S.P.MUKER]JI)
‘Vice Chairman

.

29.3.90
NRM




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
.0.A. No. 570 1989
Telf>==Nvo. .
DATE OF DECISION _18¢3.91
Ne Jerry Wilson __ Applicant (s)
\ W,
- Mr. M R Rajendran Nair _ Advocate for the Applicant (s)
' - Versus

Union of India rebresehted by Respondent (s)
Secretary to Govte., Department of Communications .
New Delhi and others ‘

Ms. KB Subhigimni, ACGSC — Advocate for the Respondent (s)

CORAM:;
The Hon'ble Mr.  No Vo KRISHNAN, ADMINISTRATIVE MEMBER

The Hon’ble Mr. N. DHARMADAN, JUDICIAL MEMBER

Whether Reporters ot local papers may e allowed to.see the Judgement ?\ﬁ/
To be referred to the Reporter or not? Jey .
Whether their Lordships wish to see the fair copy of the Judgement?

- To be circulated to all Benches of the Tribunal ? ko

bl o B

JUDGEMENT

MR. No DHARMADAN, JUDICIAL MEMBER'

The applicant is ‘@ Telephone Operator working in
the Teléphone Exchange, Kalpetta. He is aggrieved by'the
order 6f transfer Annéxure-I dated 11.7.89 transferring
him from Kalbetta in Calicut Secondary Switching Area
hereinafter referred to as SSA, under Rule 37 of P & T
Manual, to Cannannoré SSA. "

2.  He is attackihg the order on the ground that he is

a Class III employee and has pht in 14 years sService
outside his home.towg-and he is entitled to remain in
Calicut SSA on the basis of his request made ‘under Rule 38
of the P & T Manuél. He further submitted that the
-transfer has beeﬁ effected by way of punishment and it

is clear from Annexure-8 order of the Divisional Engineer

(A) dated 1.9.89 transferring one post of Telephone
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Operator to Cannanpre SSA as per the instructions of
the Chiei General Manager for ac00mmodating the applicante
According to the applicant, transferring one post of
Telephone Operator from Calicut Division to Cannanocre
DiVigion for implementing the transfer of the applicant
cannpt be in the interest of exigency of service |
especially when two Telephone OperLators who are surplus
at Cannanore are wofkihg at Calicdt Division on temporary

transfer basis. There iS no provision to enable the

~respondents for the transfer of posts from one Division

to another under such circumstances. Hence, this

v

present transfer of the -applicant has been ordered‘fdr

ulterior object of shifting him from Calicut to Cannanore
ﬁdViSiOn; This is an exgrcise of powér'with.an
éxtraneous purpcse Qf victim;sing the applicante.

3. The respondents in the counter affidavit stated

that the applicant was tranngrred from Cannanbremnivision
to Célicut Division in the interest Qf service under Rule

37 of P & T Manual Vol. IV in connection with the agitation
by the National Federation of Telecom EmﬁlbyeeS'in the
month of May, 1982 in the Rerala Circle. This transfer
under Rule 37 is not a regular or permanént transfer and
his Lien remains in ﬁhe Unit of recruitment namely
cannanore Division. Hence his request under Rule 38

can be-éonsidered only after'transferring him back to

the parenﬁ-Unit ofArecruitment.- All the 47 officials

who were subjeCt to Rule 37 transfer in May, 1982 were
ordered to be re-transferred to the parent Unit and the

applicant is the last official to be transferred back to

Cannanore Divisione 1If the applicant wants a transfer

to any Unit other than his Unit of Recruitment, he has to
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make a request for sSuch transfer in accordance with Rule 38

_of the P & T Manual Vol. IV. He has alrgady submitted his
aPPiication for Rule 38 transfer to Calicut and this will
be considered even after he joints'at Cannanore. His

application stands first in the waiting list for transfer

to Calicute

4e The appliéant also filed @ rejoinder. He submitted
that officials who have been transferred-in exercise of
.the powers under‘Rule 37 -need not necessarilj be transferred
Aback to the Unit of Recruitment for consideriﬁg their claims
,Qhen they Submit claim for transfer under Rule 38 on the
basis of their réquest. In fact, the applicant has applied
for transfer under Rule 38 as early as in April, 1982.

He furthér submitted that transfer under Rﬁle 37 can also

be treated as reguldr and permanent transfer. The

respondents have passed such permanenp‘tranSfers in réSpéct
of M/s. K. Prabhakaran and P. K. Sahasranam who were
transférred'from Calicut Division to Ernakulam Division in
1971 oﬁ a'pérmanent basis and their seni@rity were fixed
‘vin the trahsferred Unit.without any loss. If in the
exigencies,of»serviceya Telephone Operator is to be
transferred from Caliquttﬁivision, many of tbe jdniors

of the applicant who are now WOrking at calicut reguested
for transfer and they can be tranSferred; Under these
circumstances, the transfer of the applicant is vindictive
and really intended -to bé a pupishmente

Se The Contentions of the feSpondents thét the transfer
of the applicant from Cannanore Division to Calicut Division
in 1982 was only a temparafy 6ne effected dnder Rulef37

of the P & T Manual Vol. IV and they are obliged to restore
him back to the.original Unit for enablingthém to consider
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his request for a8 transfer under Rule 38 cannot be
'apﬁreciated. The Rule 37 of the P & T Manual Vol. IV
reads as follows: ‘ |

"All officials of the Department are liable to be
transferred to any part. of India unless it is
expressly -ordered otherwise for any particular
class or classes of officials. Transfers should
not, however, be ordered except when advisable in
the interests of the Public service. Postmen,
village postmen and Group 'D' servants should not,
except for very special reasons, be transferred
from one district to another: All transfers
must be subject toc the conditicns laid down in
Fundamental Rules 15 & 22."

6e There is no mention in this Rule that the transfer

- effected under Rule 37 to any part of India is only a

temporary measure and that the request of the transfe;ee
under Rule 38 can be considered only_after‘re—transfer
of such transferee to the Uﬁit of Recruitmente. Even
before his transfer to Calicut in 1982 he submitted

his request for transfer under Rule 38 of.the P&T
Manual tovget a8 transfer over to Calicut'Division near
his native place because of his long outside service.
Ins1981 also he made such request and it is admitted

in the reply-stétement that the applicant's reguest
under Rule 38 stands first in the waiting listAfor a
transfer to Calicut and that the same will be considered.

7. Rule 38 of the P & T Menual reads as follows:

“Transfers of officials when desired for their own
convenience Should not be discourgaged if they can
be made without injury“to the .rights of others.
HOwever, as a general rule, an official should not
be transferred from one unit to another either
within the same Circle, or to another Circle unless
he is permanent. As it is not possible to
accommodate an official borne on one gradation
list such transfers should not ordinarily be
allowed except by way of mutual exchangee.
Transfers by way of mutual .exchange, if in
themselves inherently unobjectionable, should be
allowed, but in order to s&feguard the rights of
men borne in the gradatinn lists of both the
offices, the official krought in should take the
place, in the new gradation list; that would have
been assigned to him had he been originally
recruited in that unit or the place vacated by the
official with whom he exchanges appointment,
whichever $*the lower."



8« In this case the respondents have no case that by
vgrant of the request of the applicant for & transfer over

to Calicut the rights of any other official will be affected
adverselye. As'indicéted above the tranSfer of the applicant
under Rule 37 is not & ‘temporary transfer as alleged by the
respondents and their case that Rule 37 does not contemplate

" permanent transfer is belied by their own actionupart;culafly

when they-had granted permanent transfer under Rule 37 to

| M/s. Ke Prabh@karan and P. Ke. Sehasranam@m conferring them

the benefit of fixation of their-seniority without any loss
o:'detrimental effects. The respondents had also not

produced any records satisfying us that the épplicant!s

seniority end lien has been maintained-in the ~-Cannanore
Bivision even after his transfer over tovCalicut eventhough
they have stated so in the reply statement. It is true that
all the other officers who had been transferred te Calicut
‘Division along with the applicant>-in 1982 in connecrioh with
an agitaticn were retransferred to Cannanore Division. But
this will not make it-imperative on the'part of the respondents
to transfer the applicant also to Canna&nore Division for »
considering his rights to get transfer in.terms of Rule 38.
In fact for avoiding decision interpretting the scope of the
rules 37 and 38} we granted sﬁfficient time to:reépondents'to
coﬁsider the claim of the applicant for a transfer and posting
to somewhere in the Calicﬁt Division without affecting the
rights of others as provided in Ruie 38 taking into account
the sﬁétement in the reply affidavit that the appliéant;s
requeSt'stands first in the priocrity list. But-the learned

c
‘counsel for the respondents reported us the 1nab111ty of the
reSpondents and insisted for a dec1sion on merits. Accordingly.
we are forced to decide the issue arising in this case. This
CGSe‘was'originally‘heard by the Hon'‘'ble Vice Chairman sitting
single»and allowedfthe applicatinne. But by the order of the

L - -
Bench dated 25.4.90 wecalled the judgment after the judgment
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of the Hoﬁ'ble Supreme Court in Amulya Chandra Kalita Vs.
Union of Indla and others, 1990 (1)JT 558 and placed before
us for dlsposal in accordance with lawe
e In_themcourse'of the argument, the learned counsel

for the applicant also submitted befores us the seniority 'list

of- Telephone Qperators of cannanore'DiviSinn 28s on 1.1.1988

-and stated that the_namevof-his elient is not included»

among the list‘of Telephone dperators in théf'Di§ision. SQ

the dpplicant is not at preSentibOrne out in the seniority
list and his lien is not also maintained there so as to
enable the reSpondents to brlng him back in to that DlVlleH
and COnSLder his request under Rule 38.' The fact that the
respondents haVe accepted the request of the appllcant for a \
transfer under Rule 38 to Callcut Division while he was workinc
ét Kalpetta in the Calicut Division shoﬁs that ﬁhey are'
prepered to considef his caSeAeven without re—ﬁransferring’
him from calicut_DiViSion to CaﬁnenorevnivisioanEIf~that was
ﬁot ?ermiesible the réspOndents oueht to haveixgected the
requese ih 1987 itEe;f stéting-that his requestfor'traneferv
under Rule 38 would be considered only after hiS re-transfer
to Cannanore Divig$ione. The transfer of post for aCCommodatihg

the applicant espec1ally when ‘surplus hands avalloble at

'Cannanore DiV151on cannot be considered to be a -transfer in

the exigenc1es of service as contended by the reSpOndents.

e For the reasons mentioned above, we are of the view

that. the impugned order is'unsustainable and it is liable

‘to be quashed. 'Accordingiy,‘we do so and allow the

application. There will be no order as to costs.

=,
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(Ne DHARMADAN) (& 2" ' {Ne Ve KRISHNAN)
JUDICIAL MEMBER - o - ADMINISTRATIVE - MEMBER
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