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JUDGEMENT :

HON'BLE SHRI N.DHARMADAN,JUDICIAL MEMBER

The applicant in this case 'is a retrenched employee

who worked as a temporary Pump Operéter under the second

~respondent, the Assistant Engineer(E), P&T Electrical ‘Sub Divi-

sionINo.I,'Cochin-16.r In this_applicatinn-he is challenging
inter alia Annéxure -XVIII.teFmination proceedings under

Section 25-F of the Industrial Disputes Act, 1947,

. 2. "~ This case has a long history. Ths app-lic'ant', who

is an Ex-serviceman, was sponsored by the Employment Exéhange
for .the post of Pump ‘Operator under the s_acor'rd respondent,

who after satisfying the recguirements interviswed him on -

-
Tt
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10.12,1981 aﬁd issued.’ . the order at Annexure-VI dated
19.12.1981 requesting him to attend the office on‘24;1é.1981
a£(11 a.m, Uhen he éppeared on £hat day he was pgt
incharge of the two pump housaes of the b&T Staff Guarterg
at ALleppey‘aé if he has been appointed as Pump Operator,.
While he was Qorking.iﬁ that pdst he made répeated

vrequésts for regularisation. Annexures VII and VIII.

are his petitions squittéd in this regard,

3. Acéording to the applicant on 17.7,1984 uhen

. Shri R,Babu was appointed as ﬁump‘Dperator in hi§ pLace
his services uefe'orally'terhinated.-»Thé applicang
challengéd the oral order of termination ;n'GP No,
6258/1984 before the High Court of Kerala as viol ative

of Sectionvzs-r énd 25-G of thé 1.0 Actf"This was heard
"and allowsd -as pefbthe judgment at Annexure-lx dated
24.10.1984, bThev‘C'ourlt held .  on the basis of admission
ﬁ;de by the Government,coUnsél appearing an behalf of

the reSpondents,.thétAthe 'termination of servibe was not
in'accordénce with the provisions of Chapter V-A of the
Industrial Dispgtes Act, the petitioner i s to be treated
as cdqtihuing in service until such'timé the respondents

: issUaIQalid orders tefminating his service; 4Hé will also
be entitled to all emdlgmants till such termination .,

But it uiil be open to the respohdents ﬁo take such
pfoceedings, as deemed it proper, for a valid termination

of the service of the petitioner Meither by retrenchment
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or by disbiplinéry proceadings, if such action is

justified in the circumstances of the case®,

4, Deépita the directions the petitionsr was not
reinstated. Hence he again approached the High Court

Iby filing O, P(Contempt)No 3969 of 1986, which was finally
disposed of by Annexure-XIV judgment, the operative
portion of which reads as follows:=

"This Original Petition does not now survive in
‘view of the fact that the amount as directed by
this Court has been deposited by the respondent,
The amount so deposited shall be paid to the
petitioner.

If there is any claim of the petitioner in
‘regard to the payment of bonus, we make it clear
that he is entitled to make a demand for the same
and if such a demand is made, the authorities will
examine the said claim and pay the same if the
petitioner is entitled to the same,

We are now informed that the services of the
petitioner have been terminated by issuing a
proper notice.®

5. ' Thereafter the applicant again approached this
Tribunal by filing DA 173 of 1987 when his services uere
terminated as per Annexure XV dated 26.6,1986 stating as

rfollous:-

L qualified person recruited on regular basis

by Executive Engineer(Electrical) was functioning
as a Pump Operator in P&T Staff Quarters Alleppey
and therefore his services would be terminated ,
with effect from the date of that notice retrench-
ment compensation due to him was stated to be sent
by M,0 No.4386 dated 26.6.1986%

There was also a further order at Annexure XVI dated

10;7.86 supplementing the above order. Both these orders

were under challenge in that 0,A,

6. This Tribunal by Annexure XVII order allowed
the applicatioh holding that "we find that the only ground

on which the impugned order of termination is invalid is its
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-

failure to comply rigidly with the letter of the
mandatory pro&isiéns of Section 25-F of the A§£. We,
therefore, set aéide the order.dated 26.63@21;. We
declare that, in the circumstances, the applicant should
be treated as still continuing in service", Tﬁe Tr@bunal
- made it very élear that.his services can be terminated

in aCCﬁfdance with law. The'impugned notice dated
’021.8.1989 has been issued in £erms'of the directions

of the Tribqnal. Along with this notice he was al so

‘given a cheque for Rs.38,503/~ touards the retrenchment

compensation and wages in lieu of one months notice

as stated in Annexure XVIII(A) . In the mear while
the applicant sdbmifted Annexure XIX repressntation |
dated 21,8,1989 and recéiVed the aforesaid amount under

protest,

7. fhe respondents in thein'counter affidavit
justified the termiéation pnvthe grqﬁnd that.thevapplicaqt
was engaged as a Pump Dperator 0ﬁ~déily_Uage basis on

muster roll and there is no sanctionsd post of Pump,UperaFor
at Aileppey{ While he uaS'uorking‘as Pump Operator a
complaint,prodgced as Annexure R3(A) dated 18,10.82,

was received alleging misconduct and derelictipn of

ddty on his parﬁ. His service was found to bes not

necessary because the pump opsration could be done by

engaging a rsgular Khalasi as part of his duty.‘ The
cass of the applicant was considered for regularisatioh,

but he_bould not be regularised as there was no post
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of Pump Operator at Alleppey. THis fact was upheld
by the Tribunal in 0.A 173 of 1987 dated 22.5.89.
In gist the réspondents? case is that the post hitherto
held by the applicant became surplus and hence hs Qas
orally informed that his services‘would be terminated

in accordance with the rules. Then he approached the

‘High Court by filing 0.P 6258/84,

"8, - The applicant has filed a rejoinder denying the
statements in the reply éffidavit. He subﬁitted,that the
.rasponcbnts considered the abplicant as an emplpyee
belonging to the catsgory of #qmb Dperator having‘a

scale of pay.\ He possesses all thé rgquisite qualifications
'Foy perfgrmihg the work for which'he was engaged from 1981,
NoQ since.ﬁhe same work is avaiiable'and it is being

performed by engaging persons junior to him, there is

ho truth or justification in tﬁe statement that the
applicant. became surplué. Thefe?ore "the termination
is illégal.

9. s The lsarned counsel for,ths‘applicanf raised
éhe Folloﬁing contentibns before'uss-

i) the impugned proceedings of termination cannot
be treated as a formal and valid retrenchment
in terms of the provisions of Chapter V=R,
There is no notice pay and compensation as
computed in terms of the scals and salary
of the post of Pump Operator in which hs
was working at the time of termination nor is
any valid reason for termination, Hence
the provisions of Section 25-F 'have not
been satisfied strictly., The same infirmity.
pointed out by the Court and the Tribunal is
aven nou existing.

ii) Many of the juniors of the applicant including
Shri R.Babu who was appointed on 17.,7.84 are
cven now working. Hence the post of Pump
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Operator 1is ééailable and the termination
as such is illegal, - ’

10, | Originally when the service of the applicant uwas
terminated in 1984 the Covernment counsel appea%ing on
behalf.oflthe'réqundenés conceded before the Eigh Court
thét the términation was not in accordance with 1law and
they are milling to coﬁplyvuith all the brovisions of.
Chapter V-A of the Inddstrial Disputes Act in terminating
the.Sérvice‘oF the petitionar. Accofdingl}, the Cou?t

quas hed the termination and diréctgd the respondents to
téke appropriate legal steps For:terminéting the services
of the'petitioner "either‘by retreﬁchm;nt orvby disciplina;y
prqceedingsm. So the'feégondents should have taken all
legal steps for a valid reﬁraﬁchmant if the applican£'s‘
servibe was surplus or disciplinary proceedings against
him in casé he is not a Fit_person-to be retained in
service on acﬁounf{of his‘indiscipiine,if any.r >

11, It is evident from Anngxure RS(A) produced
alqngVQith'the counter affidavit that there was a complaint
agains£ the applicant and that also weighed with the
termination of his service. Sut it ha$ not beén stated

in the counter affidavit that the’termination is on ﬁhe
basis of the complaint, On the other hand the specific
stand taken by the respondents is that his services Qere
not necessary because the work uhich_uas perfcrmed by the
- applicant while in service could'be'bontidued by ehgaging

a regular Khalasi as part of his duty and with the posting
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of a regular Khalasi whose duties include the operation of
pump sets also, the poét of casual Pump Dperator’became

surplus and hence his services were terminated,

12, | Thers is .no merit in the cage of the respondents
that the applicant is- surplus and hence his services are
1iab1é to be terminated under Séction 25-F, A rétrenchment
pdStulates tﬁe terminatign of the‘serviﬁes of a worker in

: ~ even
the industry for any reason uhatsoeveqﬁuhen it is continuing

and the work in which the employee is engaged is available.
The work for which the appli;ant was engaged originally

is even now existingvin'the'same mannér as admitted by

the respondents in the variaﬁé counter affidavits filed

in fhis case,The earliest statemént of the respondents

in the cnuntér aéfidavit filed before the High Court in

0P No.6258/1984 is as follousi=

flyith reference to averments contained in
para 13 of the 0,P it is submitted that the

Executive Engineer,Trivandrum vide his order
dated 30.6.84 have appointed one Babu.R

as Pump House Operator®. '

It is after’this appointment the applicant's services

were terminated, 5o there i s an admission by fespondents1
that the post of Pump House Oberatyr is in existence.

‘This fribunal‘also'in the earlier case O0A 173/87 held

that the work which was carried on by thé appliqant'is
éxistingvand this work is being iooked affer by R.Babu,

a Khalaéi who was admittedly appointed in 1984'ﬂisplacing
the applicant, .He'is junior to thevapp;icant. | fhe finding
of this Tribunai about the appointment of R.Bébu in

Anpnexure XVII' judgment is as follouws:-

@
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"R,Babu is regularly appointed as Khalasi,
He and the applicant belong to different

, categories, even if R.Babu looks after the
pump, We, therefore, find that there has
besh no violation of section 25G".

The Court or the Tribunal never'examined the question of
appointment of Sri R.Baﬁuvuith‘reference to the provisions
of Section 25-F and .the contention of the applicant that
the works which were carried on by the applicant is sven

now existing and Shri R,Babu who was engaged in his

place for doing the s ame works is discharging'the

/

duties of ﬁump Operator at Alleppey though he is

éppointed as ‘a khalasi.‘ So in £his case, accnrding
to the‘lea¥nad coﬁnse%fShri M.R Rajéndran Nafs,the
provisions of Sectiah 25-F'cann6t.be invoked: for
terminating the services of the applicant. There is
conéiderable force in this afgumant on the fabts of

this case, < . | S | .
13, " shri N,N.Sugunapalan, the learned counsel -

for the respondents énsuered all thé po;nts raised by

the appliCanf's‘couhsel‘relying on thé plea of constructive

res judicata in the light of the judgments at Annexure-IX,

XIV and XVII, His sub@ission is that after tﬁe above

judgments the only question that survives for consider-

atioh-is the validity of the notice issued as a prelude

" for termination, All other questions and facts are

concluded by the earlier judgments. He relied on
AIR 1977 SC 1680 and contended. that the present plea of

the applicant is barred by the principlés of con structive

res judicata, This case deals with a case of termination
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order which was once phailengeg.before the High Court,
was again challenged in a 6ivil suit, Considering the.
facts of ths case the Supreme Court held that the legalipy
of therselfvsame brder which was alreédy decided by the
High Court cannot ower égain be considered and decided

by the civil court on the same set of facts.,

14, | In the instant casé tﬁé facts are entirely
‘different. When the applicant's sérvices wers. terminated
in 1984 he rilédoriginai Petition No._szse/aa.  That
terminétion order was quashed leaving freedom of thg
respondents to take appropriaté lsgal action for fresh
,tefminétion. Accordingly the réspdndents issued aﬁother
order of termination in 1986 which uaSIChallenged in 0.A
173/87. .Thatluas.alsq‘quashed by the T:ibuqal holding

that the strict compliance of the Formalities'qf,Section
25-F of the I.D Aqt have 6ot been satisfied in pg#sinq

the order of termination dated 26.6.86, The T;ibunal'

- quashsd tﬁis brder.' Now a fresh termination order of

the appiiéant'has been passed, According to the responaents
the impugned order of'te:minationAhas bsen issued purporting
to be in compliance of the directions of the Tribunal

.and in te;ms of the proyisiéns of Section 25=-F, It is

the Qalidity of this order that has‘cpme up for consider-
ation before us, It is coﬁing up for the first time,
perhaps the facts leadlng-to the same may be ldentlcal.

with reference to the present order

But thegissueéhas not been considered and decided by
N .

any other Court or ths Tribunal, Hehce it is doubtful
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uhether‘the prinpiples of constructive res judicata can
be relied on by the fespondénﬁé undér“the above‘circumstances.
Housver the cbbi;ion relied on by the learned;ceunsel’ o

is distinguishable and would not apply to the facts of

this case.

15. ~ Doctrine of constructive res judicata "in
reality is ah.aspact or.amplification of the génaré;
.priﬁciples". e get a clear S£atemént of this doctrine
‘ at.page 152 of Spehcer Bouér & Turner on "Res judicata™,
2nd Edn, "Where the dscision sef up as a res judicata
necessarily involveé a judicial determiﬁation of some
gquestion of lau ar issue of fact, in the sense that the
decision céuldbnot have legitimately or rationally
pronounced by the Tribunal without at the same timg,
and in the same breath,,sokto Speék, determining that
" guestion on issue in a particular wéy, such determination
even though not declaréd on the face of the recorded
‘decision, is deamed'to’constitute an integral part of

it as effectively as if it had been made so in 8Xpress

terms,'but, beyond these limits, there can be no such

thing as a res judicata by implication,® (emphasis supplied)

Gagen¢ragadkar,3,'as he then was, said in Daryao vs. State
«of U,P:and others, Ai_R'1és1 SC 1457,Mit is in the interest
of public‘at large that a Finaiity shouid attach to the
vbindiﬁg decisians pronounced by the Courts of competent

jurisdictiqn,_and it is also in the public interest that

.
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individuals should not be veied.tuice over with the
same kind of litigatidn“. This is again.refterated in

\

Gulam Abbas vs. State of U.P and others, 1982(1) ScC 71,
. { : )

by Justice Tuliapurka:.

16. Recently.the Supreme Court in Supreme Court
Employees Wslfare Association vé. Union of India and

another, AIR 1990 SC 334 laid down in clear terms "a

'dec§sion on'an abstract question of law unrelated to facts

which give rise to a right cannot operate as res judicata,
Nor also can a decision on the question of jurisdiction

. / . ‘ '
be res. judicata in a subsequent suit or proceeding. But,
if the question of law is related to the fact in issue,

an erroneocus decision on such a question of law may operate

as res judicata between the parties in a sUbsequent suit

- or mﬁoceeding, if the cause of action is the same," The

partieguill not be permitted to set at naught or even
A N\

. reopen the issues and connected facts considered and

conclﬁded betwsen the parties on the basis of earlier
decision between them, If as a matter of fact new
proceedings-ére allo@ed in respect of them it would be
an abuse of the process of the Court and against the

finality of litigations and securing justice, which is

~one 'of the objectives of our Constitution, '’

17, . In the instant -case the impugned order of
termin ation was never the subject matter of any litigation

between the parties in this éésé:and the doctrine 'of



«12,
constructive res judibata or "might and ought™ upuld never
apply on thé facts oF this case because before gétting an
order of termipation pF this' nature, it uoulé be‘iﬁpossible~
for the applicant to visualise;of contemplate such a
situation aﬁd urge the contentions in an ;arlier
.proceeqing so- as to ba him Ffom raising the presaent
contentiors which he has raiséd in this case on the
basis of the impqgneﬁ-dndeb.- Moreover, it is‘admitted
by the learned counsel fér the resﬁondents that th;
" applicant had not rais;d tﬁig plea in the pleadings,
The Privy Council in Jagadish thandra‘Deo Dhabal.Deb Vs,
Gugr Hari Mahato and otﬁerskAIR 1936 SC 258) observsa
a party' raising a.plea of res judicata is not entitled
to go into fhe question of res judicata , uwhen it,has
not been properly raised Sy thé pléadings or in tha
issues pérticularly in the issﬁeé“;.'On tha; ground also

the respoﬁdents contention. fails,

18, . The only prayer which is strongly pressed
before this Tribunal is prayser No.1 viz: the legality of
the termination order Annexure XVIII and the request for

reinstatement in service with back wages and interest,
{ . .

The specific allegation of the applicant in Ground to!

of the application is that the post of Pump Operator at

Alleppey is available sven now and the same is being
‘manned by a workman who is junior to him, One Mr.Babu

who has been sngaged by raplacihg the applicant is even

r

now working. As indicated above, this is in fact admitted

~
-
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by the respondents also before this Tribunal even in

earlier 0.A No.173/87, If this is correct, the provisions

1

of retrenchment is not applicable.' The law, howsver,
. - /

requires that in effecting retrenéhment "for any reason é//

‘as gxplaihedﬁ in Punjab Land Dev.Corp's case(JT 199QL
whatsosver",/ the employer must be acting bona fids and

~

»the termination of service of the employee should not be

" for a purpose_other'than the one which is legally permissible

under Section .2(00) of the I.D Act. Gagendragadkar,J,

as he then was, held in Marcopollo & Co (P) Ltd vs. The

Employees' Union and others,1958,(11)LLJ 492,"The resulting

discharge and retrenchment would have to be considered

" as an inevitable, though vep& unfortunate, consequencs

of the recognised scheme, which .the employer, acting

. bona fide, was entitled to adopt", An inconvenient
_’.“F ,

worker who have put in statutory minimum period of service,

1

cannot be sent out from a running industry without conducting

an enquiry and other follow up steps for a disciplinary

1

_ . -
- action, merely under Section 25-F of the I.D Act. -Such

~

abtermination of service would be a mal afide action
resulting in victimisation or unfair labour practice.
For appreciating the actual state of affairs the Tribunal -

or the Court can lift the veil and see the real positioh

prevailing. In- Workmen of Subong Tea‘Estate vs. Subong

Tea Estate (1964(1)LLI 333, uhile laying doun the

propositions for the guidance of industrial adjudicators,the SC

“

stated "the right oF'emﬁloyer to effect retrenchment cannot
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norhélly be challeﬁged,'but Lhen there isha-disputa
in fegard to‘thé'validity of the fetrenchment, it
would be necessary for'tﬁe Tripunal to coﬁsider
whetheg the impugned retrenchment was justified
for proﬁarvréason and it would not be open to the
emﬁioyef_eithef capriéiousiy or u;thout‘any rsason
.at‘all to say that it proposes £6 reduce its
ilabourvforce-Fo? no rhyme-éf feaéon". If.the;e is
juétifiable reason the right of thé eﬁployer to
raetrench the economic deadnueight or surplusage of
labour %s inherent in his.:ight to manage his business'
subject of COufse.to the conditions prescribed by
Secfion‘25-F‘of the I;D Act, But in this case as
indicatea above it aﬁp@afs that the employer had not
exercised his peuefs under Section 25-F in Fé.r and

bonafide manner.
’ 4

19, Having considered the ﬁatter iﬁ detail-

in theYlight of the aforesaid decisions, it is to be
Fpund thétvthere is cgnsideréple force in the argumen§‘
of the learned .counssl far the applicant that the
retrenchment under Section 25-F is uﬁsﬁstainablesfo;
-the_réasohs stafed by the applicant, His contentions

are to be accepted and the 0.A is to be alloweds

20, According the 0.A is allowed and the impugned
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order at Annexure XVIII is quashed. The respondents
shall treat the applicant as- still continuing in

.s8rvice,, There will be no order as to costs,
‘ . N N
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