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DATE OF DECISION _17.2.1992

Shri Johnson S. Fernandez

Applicant (¥

M/s C.P. Sudhakaraprased & Advocate for the Applicant (§)
Babu Mathew P. Joseph

Versus
Chairman, ISRO, Bangalore &

4 others

Respondent (s)

Shri N.N, Sugunapalan SCGSC :
Advocate for the Respondent (s)

CORAM :

v_ The Hon'ble Mr. ~ §.P. Muker ji - Vice Chairman

' ﬂm.HoWbm Mr. A.U. Haridasan - Judicial Member
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Whether Reporters of local papers may be allowed to see the Judgemem?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement?/ \/\)\\
To be circulated to all Benches of the Tribunal ? NN

JUDGEMENT

( Hon'ble Shri A.V. Haridasan, Judicial Member )

The applicant commenced.hie service‘in the
grade of Tradesman-A in the Vikram Sarabhai Space
Centre on 19.1.1972. 0On the basis of normalisation
scﬁeme, he was appointed as DraUtheman—A with ePfecf
from 19.1.1972. He was promoted as Draftsman C-II
with effect Prom 50.10.1975. He became eligible to
be considered for revieu to the category of Drauéhtsman
C-I as on 1.4.1878. Though he was revieuee for promotion?

on all the years from 1978 to 1984, within two months
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of the reviews, he was informed that he was not selected to
the post of Draughtsman C-I. He again appeared for revieu
as on 1.4.1985. After the trade test.and invervieu, the

DPC recommended the applicant for promotion as DOraughtsman

C-I with effect Prom 1.4.1985,

2. : The appcinting authérity, the 4th respondent, on
6.4.i984 apﬁroved the recommendation of the DPC. But while
~all others uho appeared alqng with the applicant uere
intimated of the result in April, 1984 itself, the applicant
was not.so informed. By Annexure A1 communication dated
2?.2.1986, he was informed that hé was not apﬁroved for
promotion to the pdst 6? Qraughtsman C-I under revieuw as

on 1.4.85. Thepefcre, he made a pepresentation to the 4thp
respondent ciaiming that on the recommendation of the DOPC

he was entitled to be promoted to the grade of Draughésman'
C-1 with effect Prom 1.4.85. The aéplicant was the Joint
Secretary of the ISRO Staff Association from 1975 to
'September, 1985. He believed that the action of the appointing
authﬁrity in ch;gging his mind and disapproving the recom- -
mandation;o? the DPC was an act of victimisation for his
'union.activities. Against the Annexure A1 communication,

the applicant made a representafion to the 4th respondent

on S5th Sebtember, 1986. Finding no responde to his represen-

i

tation, on 10th November, 1986, the applicant made 2a
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représentation to the third‘:espondent._ In responsa.to this
repreSentatién, the aﬁplicant received the Annexure A2 |
reply dated 2nd January, 1987. He ués informed that following
the review as on 1.4.1985, he was found not suitable for
promotion._ Noting the'inconsistency in the statementé made
in Annexurs A1 and A2, tﬁat while in Annexure A1 he uwas
informed that his case for promotion was not approveh by
the appointing'authority, in Annexure A2, it was étaféd
that he was not Pound suitable ?or'promatibn,>the aﬁplicant
filed a representation on gth Ngrch, 1987 to” the 2nd’
respondent.’ In fesponse'to this representation at Annexure
A10, the éhplicant received tﬁe‘Annexure A3 reply aated
29th June, 198? from the 2nd responaent informing him |
that the results of promotion revieu ueré deﬁegmined on
the basis of various'pafamaters like pq;?u:mance in trade
test, interview, ovgrall performance during the‘review
period.etc,aﬁd that ;s the applicant had not satisfied

somé of these cqnditions, “there was no ground to modify
" the decision. Dissatisfied Ey the Anﬁexure A3 oreply,

the applicanﬁ submitted a representation on 2nd December,
1987 to the'1st respondent. Finding nq response, on
26.2.1990, He made another rgpresentation. Thereafter,

the applicant received the memorandum_datedlsth March, 90.
from - the 3rd respondent (AnneXQxe A4) informing him that
vhié case could not be considered Pof'promotion uniéss he

appeared in the next review as and when called for. In
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reply to the representation dated 26.2.90, the applicant
received Annexure A5 memorandum dated 24th May, 1990
from the 4th respondent informing him of the decision of
the 1st'réspondent that §ince he d%d‘not éttgnd the revieuw
held in subsequent years, his claim was rejected and thét
the authorities were willing to consider histase along
 with the next batch as on 1.10. 1990. According to the
applicant, as he.ﬁas entitled to be promoted as on 1.4.85
’ as Draughﬁsman CI,,he uas eligiblq‘for réviéu to the grade
of Drauéhtsman'QWXXRxxxaxxanXamxaaxENXﬂx£¥888§XaNNX$§ENX :
- Rex tknxxmx&auxﬂaxxﬁangyxsménxﬁxas on‘1.4.38 and then
41//;;/:raughtsman E as on 1.4.91. The case of the applicant
is thaééiﬁe impugnea orders-at Annexures A1 to A5 are
illegal, devoid of application of mind and calculatéd to
deprive:him of his.legitimaﬁe right to be promoted, he
is entit;ed to have these orders qﬁashed and io be promoted
as Draughtsman CI with ePPect from 1.4.1985 and to be
reviewved fo? promotion as Draughtsman D with efféct Prom
-1.4.88. Therefore, ths applidant has filed this application
under Section 19 of the Administrative Tribunals Act
. praying that the impugned ordars-at'ﬂnnexqres A1 to AS
may be quaéhed and the respondents be.directed to promqte
him as Oraughtsman CI with ef?éct froh 1.4;85 with all
consequéntial benefits such as revieuw for promotion as

Draughtsman D uith effect from 1.4.88 and Draughtsman E

from 1.4.91 and the attendant benefits.
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3; The respondgnts, in their réply statement, have
contended that though the appointing authority‘approved

fhe recommendations of the DPC to.promote the applicant to
~the post of Draughtsman CI with effect from 1.4.85, as it
was noticed later by the appdinting authority that the DPC
had committed an error in over-looking the ACR ratings of

the applicant, the case was again referred to the DOPC,

- that the DPC did not make any change in its iaxkiax recom-
mendations and that as dn %céount of the inféridr ratings
obtained by the épplidantfhr his ACRsg, the appointing authority
disapproved tﬁe.recommendations‘of the DPC, after referring
the case to the Head of the Departmént, namely, fhe Director,

US5C, who has the final authority on such matters for
' finally

final decision and that as it uas4§;iifii—i?t to approve

the recocmmendations of the DPC to pfomotethe applicant
to the post of Oraughtsman CI with effect from 1.4.1985,

‘the applicant is not entitled to the relief claimed by him.

4, We havé gone through tﬁa éleadings and documents
;prnduged and have also carefully hearq the arguments of

the counsel on eithe: side. Shri Sugqnapalah, the learned
1cuﬁnsel appearing for the respondents, made available for
our perusal the recommendations of the DPC anﬁ the connected
file and tbe ACR dossier relating to the applicaht. vFrom
the minutes of the DPC dated 26.3.1985, we find that the
applicant was recommended by the OPC for promotidn as

Draughtéman CI with effect from 1.4.85. It is alsc seen
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that the appointing authority had on 6.4.85 approved the
recommendations. But it is seen from the file that the
4th respondent, the appointing authority, finding that the

applicant had secured only the following gradings:

1982 ¢ Fair,
1983 = ¢ Fair, and

1984 ¢ Fair to good,

in the ACRs, felt that‘the DPC had-GVEr-looked the require-
ment df_the minimum marks ﬁﬁ be obtained in regard to serive
records and had called for a clarification from the Chairman
of the DPC. It is further seen from the file that the
Chairman of the DPC iﬁ consultation with the members of the
DPC, ¢id not consider it necessary to make any chaﬁge fn
its recommendation though the DPC had considered tﬁe ACR

of the applicant for the year 1984 only as it was a repeat

" case, _Tﬁe appointing authority, being not éafisfied with
the recommendations of the DBC, placed the matter before
.the Director‘and with the Director's aﬁproval, the appointing
authority had recorded that the recommendétiﬁns of the

DPC in rega®d to the applicant ua; not appfovéd.' This was
recarded‘belou theireéom@éndation of the DPC. It is on

the basislof the decision taken by the appointing authority
the 4th respondent, with the approval of the Direcfar, that
the applicant was not promated fo the post of Draughtsman

CI with effect from 1.4.1955. According to the eircular

df Government of India, Déptt. of Space, Vikram Sarabqi

- Space Cantfe, Trivandrum, dated 30th july, 1977

uheie the appointing authority does not agree with the
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recommendations of the DPC, the appointing authority should

indicate the reason for disagreement and rsfer the entire matter

to the DPC Por reconsideration of its earlier recommendation and

in case the DPC reiterates its sarlier recommendation, giving

also the reasons to support therson, it is open for the appoiting

authority either to accept the recommendations or not to accept

the recommendations and if the appointing authority ddas not accept

the recommendations, it has to submit the papers to the next
higher aﬂthority.uhose'decision would be taken to be final.
In this cass, the 4tb-respnndent being not satisfied with the
réasons given by the DPC, submitted the ?ile‘to the Dirscfor,
VssC, énd on the Director's approval, decided not to approve

the recommendations of the DPC to promote the applicant as

Draftsmen CI w.e.f. 1.4.1985. UWe Pind that this action of the

4th respondent is according to the procedure laid down in this
regard and that it cannot bs faulted. As the practice is to
consider the ACR of the official under review for 3 years even

in repeat cases, wavﬁind that the 4th respondent was justified

in disagreeing with the recommendations of the DPC to promote the

official w.e.f. 1.4.1985, considering only the ACR for tha'year

1984.
applicant.
5. In the result, the application fails and the same is

dismissed without any order as to costs.

» SV ) ‘ iv= 2-%v
( AV HARIDASAN ) , ( 5P MUKERJI )

JUDICIAL MEMBER : ‘ VICE CHAIRMAN

*pg 17-2-1992

We, therefore, do not find any legitimate grievance for the
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 565/90
TLAX XN, /9 Xgx

DATE OF Decision__04.9.1992.

Mr Johnson S Fe?nandez Applicant %)

Mr CP Sudhakara Prasad

Advocate- for the ‘Applicant (g)

. Versus
The Chairman, ISR0O & 4 others )
: Respondent (s)

fir NN Sugunapalan, Advocate for the Respondent (s)

CORAM :
The Hon’ble- Mr. SP Mukerji- - Vice Chairman
&
The Hon'ble Mr. A\l Haridasan - Judicial Member
' L
1. Whether Reporters of local papers may be aHowed to see the Judgement? /1'7
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement7 JVro
4. To be circulated to all Benches of the Tribunal ?

P
JUDGEMENT

( Hon'ble Shri AV Haridasan, JM )

The applicant, Shri Johnson S Fernandez, commenced
his service as Tradesman-A in the Vikram Sarabhai Spacg
Centre (VSSC) on 19;1.1972.v With effect.From the same
date, he‘uas appointea as Draughtsman-A under normélisatiun
scheme. He was then promoted aé Draughtsméh—C.II with
eff;ct froﬁ 30.10.1975. He became eligible for revieu.tO'
the category of Draughtsman;C.I on 1;4.1978. Thaugh he was
revieved every year from 1978 to 1984, his case was not

recommended for promotion to the grade of Draugh@sman—C.I.

But on all such occasions, within twp months of the revieuw
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he was informed @f the result. He was again reviewed for

promotion with effect from 1.4.1985. He secured 61% marks

in the trade test and the DPC recommended his case for

promotion. The appointing authority also approved the
recommendation of the DPC. But the order of promotiﬁn was
not issﬁedigiﬁor was the applicant informed of the result

of the review. Later; by order dated 27.2.1986 (Annexure A1)

he was informed that he was not approved for promotion to

the post of Draughtsman-C.I under review as on 1.4.1985.

He, there?ore, made a representation to the 4th réspondent

that in accordance with the recommendations of the DPC

"he was entitled to be promoted as Oraughtsman-C.I with

effécﬁ from 1.4.1985., Finding no response, he :made = .:

a representation to tha.3rd»respondent on 10.11.1986. 1In
response to this representation hé ‘%X repeived a reply

dated 2.1.1987 (Annexure AZ) informing that following the
review, he was not found suitable for prombtion. Noting

the inconsistenéy in the statements in Annmexure A1 and A2 \
that while in Annexure A1 he vas informed that his name

was not approved by the appointing authority, in Annexure A2

it was stated that he was not found suitable for promotion,

theapplicant»made another ;epresentation on 9.3.1987.t0
ﬁhe.anvrespondent. In reply to this representation, the
applicant received Annexure A3 letter dated 29.6.1987
stating that the results of promotion revieu .were defermined
on the basis of various parameters like performance in

trade test, interview, overall performance during the revieuw
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period etc and that as he had not satisfied some of these
conditions, there was no ground to modify the decision.
Dissatisfied with the above reply, the applicant submitted

a representation to the 1st respondent on 2.12.1987. As

- there was no reply, he made another representation. He

was then informed by the 3rd respondent vide memorandum
dated 8.3.1990 (Annexure A4) that his case could not be
considered for promotion unless he appeared in the next
review as and when called for. The 4th respondenf replied
to the applicant's representation dated 26.2.1990 by

memorandum dated 24.5.1990 at Anpnexure A5 informing of the

- decision of the 1st respondent that since he did not attend

the review held in subsequent years, his claim was re jected
aqd that the authorities were willing to consider his case
élong with the next batch as on 1.10.1990. The applicant
was the Joint Secretary of the ISRO Staff Association from
1975 to September, 1985. According to him the action of

the appointing authority in cheanging its mind and disapproving
the recommendations of the DPC was an act of victimisation
Par‘his Union activities. His case is that on the basis

of the recommendations nf.the DPC, he was entitled to be
promoted as Oraughtsman-C.I with effect from 1.4.85, to be
revieuved for the grade of Oraughtsman-D ‘@8) on 1.4’.88 and for
Draughtsman E as on 1.4.91. The action of the appointing
authority in refer:ing the matter ﬁo the Head of the Depart-

ment, namely the Director, VUSSC, wgs irregular and opposed

.I‘Q...4
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to the norms prescribed for revieu and promotion. In these
circumstances, the applicant filed the Original Application
under Section 19 of the Administrative Tribunals Act praying
that the impugned ordersvat Bnnexdre A1 to A5 may be quashed
and the respondents be directed to promote him as Draughtsman
C.I with effect from 1.4.1985 with consequential benefits
such as rgvieu for promotion as Draughtsman-D and € ui£h

effect from 1.4.88 and 1.4.91.

2. The respondents contended that though the DPC recom-
mended the case of the applicant for promotion and at the
first instance the appointing authority approved the proposal,
as it came fo light that the DPC had committed an error

in overlooking the ACR rating DP.the aﬁplicant, the case
was again referred to the DPC, thaﬁfr;e DPC did not make
any change in its earlier recammeﬁdations, the appointing
authority noting the poor ratings in the applicant’s ACRs,
was conSﬁrained to refer the matter to the Head of the
Department, namely the birectcr, USSC and it was with the
approval of the Director, who is the final authority in

such matters, that a final decision was taken not to approve

the recommeﬁdations of the DPC for promotion of the applicant

to the grade of Oraughtsman-C.I uith effect from 1.4.1885.

They have alsc contended that according to the instructibns
contained in OM No.HO:ADMN:4.20(3) dated 6.1.1982 {Annexure R1)
the appointing authority is competent to modify or amend

the recommendations of the DPC and that in accordance with

the guidelines contained in BOP&AR OM No.22011/6/75-Estt(D)

00....‘.5



dated 30th December, 1976 forwarded to the‘USS£ by the

Department of Space vide letter No.2/1(6)/77-I, dated

7.4.1977 (Annexure R2), the appointing authority was right

in referring the matter to the Head of the Department with

full facts to arrive at a fPinal decision as there was a

disagreement between the DPC and the appointing authority

over the'recommendations of the DPt. The respondents further
. in not

contended that the DPC had erredliﬁtigg/{hto account the

ACR ratings for 3 yeafs immediately prior to the revieuw and

that the Pact that the applicant had secured 61% marks in

the trade test'Would not by itself entitle him to be promoted.

'Therefofa, the respondents prayed that the application being

devoid of any merit might be dismissed.

3. Hearing the arguments of the counsel on either side

and a close scrutiny of the relevant records including the
proceedings of the OPC, the application was diépased of by

us by order dated 17.2.1992 dismissing the same. Pointing
out that the order dated 17.2.92 suffered from error apparent
on the face of records, the applicant filed RA 39/92. \UWe have
this day by a separate order allowed ﬁhe RA and restored

this application for fresh disposal. Hence, the mattep is

being considered afresh.

4. We have carefully gone through the minutes of the DPC

for review of the applicant for promotion toc Draughtsman-C.I

-~ as on 1.4.1985. The DPC had recommended the applicant for

l..".'e
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promotion with effect from 1.4.85.- The Chairman and Members

of the DPC have also signed the minutes. It is seen that

the appointi

dations of ¢t
the Head=-PGA
26.3;85 has
applicantvfa
recorded as
clarificatio
the candidat
vfor the ACR
Chairman of
1985 stated
case, the DP
the 'poor to
ted to him a

the DPC was

eligibility

ng‘authority has on 6.4.85 approved the recommen-
he DPC. But on 26.4.85, the appointing‘authority
R reférring to the minutes of the DPC dated
adverted to'the ACR gradings relating to the

r the years 1982,v1983 and 1984 which were
'Fair"', 'Féir' and'Fair to Good', directed that
n from the Chairman of the DPC as to whether
e satisfied the requirement of 50% of the éarksv
as envisaged for the review to be obtained. The
the DOPC has in his clarification dated 9th May,
that as the case of the applicant was repeat
C considered only his ACR for the Yeaf 1984,

fair! gradinés till 1983.haVE not been communica~
nd tﬁét on a consideration of all the aspects,

satisfied that the applicant had satisfied the

criteria for promotion and that the Committee

in its collective wisdom recommended Shri Fernandez's promotion.

If the appoi

nting authority did not agree with the recommen-

dations of the DPC, according to the instructions contained

in the OM dated 6th January, 1982 at Appexure R1, the

appointing authority could for reasons to be recorded in

uriting axﬁ§/$ndify or amend the recommendations of the DPC.

The relevant portion of the Annexure R1 reads as follows:-

"In cases where the Reporting Authority has
consistently held the view that the person

does

Y

not deserve promotion due to unsatis-

factory performance in work, irregularity

COI.O.C.O?



in attendance, absenteism etc, the DBC has to
take cognisance of these remarks. If the
Committee fails to do so, the Appointing Autho-
rity who has to approve the minutes of the DPC
has to take an appropriate decision in the matter.
Such authority can decide to disagree with the
recommendations of the OPC, for reasons to be
recorded in writing. For these reasons, it has
been decided that it woul'd not be proper to lay
down that though there is no screening, persons
will be sent for review only subject to the
criterion of the elimination of the unfit. The
process of elimination of the unfit will form
part of the revieu initiated by the DPC and
finally approved by the competent authority.

If there are matters within the knowledge of

the Appointing Authority which render the can-
didate unfit for promotion, the Appointing Autho-
rity may for reasons to be recorded in writing
madify or amend the recommendations of the DPC."

So, it is evident from the above extracted stipulatidns in
the memorandum that only in cases where the OPC failed to
take cognisanée of the cansistent remarks of the Reporting
Officer that the person does not deserve promotion due to
unsatisfactory performance in work, irregularity in atten-
dance, absenteism etc., the appointing authority can decide
to disagree with the recommendations Qf the DPC for reasons
to be recorded in writing. UWe have gonz through the ACR of
the abplicant., It cannot‘be said that the.reporting officers
hewe consistently held fhat the applicant*ﬁidd ﬁot deserve
promotion due to unsatisfactory performance in work, irregu-
larity in attendance,, absenteism etc. In the ACR for the
: ' was v

period from 1.1.1984 to 31.12.1984, uhichLMst ACR
considered by the DPC, the applicant has been graded ‘'Fair

to Good°'. Pro?iciency in carrying out the work assigned has
been assessed as 'Very Good'. it is true that in the ALR i
of the applicant for the year 1982 and 1983, he has been

tated as ‘Fair’ only andithaﬁ been observed that he was

Q..'.QB
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irregular in attendance. The DPC did not take into conside-
ration these ACRs for two reasons: firstly that the review

of the applicant xxx: being a repeat case, the DPC was of the

’opinibn that the ACR of the year immediétely preceding alone-

need be considered and secondly, that the adverse entries

in the ACR for 1982 and 1983 yere not communicated to the
applicant. If adverse entries in thélACRs are not communicated
to the officer concerned, he would not get an opportunity to
make a representation against such rematrks and i? such adwverse
remarks are taken into coﬁsideratinn by tﬁe DPC that would
cause great prejudice to the officer concerned. ‘So, the
decision of th; DPC that the adverse entries in the.ACRs

for two years prior to 1984 which were not communicated to

the applicant cannot be taken into consideration is a just

and prOpér decision. Considering the':xmarks obtained by

the applicant in the trade test, the grading in the ACR

for the relevant period considered and the overall effect

of the interview, the DPC in its collective wisdom recommended
the applicant for promotion. According to the memorandum

at Annexure R1 only in caseé where the circumstances specified
therein exist, the aﬁpointing authority can disagree uith

the recommendations of the DPC. The circumstances specified
in Annexure R1.dn not exist in this case. . Further,, the
appointing author{tyfaé-to record reasons for aisagreement.

The appointing authority in this case has after approving

“the recommendations of the DPC on 6.4.85, disapproved the

o/
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recommendations of the DPC by his endorsement dated

26.2.1986. The endorsement reads as follous:-

"In accordance with notings dated 10.10.85,
which was approved by Director on 24.2.86,
the recommendations of the DPC is hereby
not approved.”

In the records produced for our perusal, tﬁere is nothing
to shouw that the appointing authority has recorded ahy
reasén for disagreeing with the recommendations of the DPC
to promote the applicant as DraughtsmanQC.I with effect
from 1.4.85. It is seen that the appointing authority has
sought clérificatinn from the Chairman of the OPC uﬁich"
was giveﬁ. But thereafter,apart from the endorsement that
in éccordance with the notings dated 10.10.8% which uas
approved by the Director on 24.2.86 the recommendations of
the DPC is hereby not approved, nouhére in the file any
reason is seen X¥XXXX recorded by the appointing authority
for the disagreement. The procedure that has' been adopted
by-the,appointing authority in getting the clarification
f?om the Chairman of the DOPC and referring the matter to
the Director envisaged in Annexure R2 does not apply to

the Punctioning of the DPC in VSST because the note under

" Annexure R2 makes it clear that these instructions do not

apply to the Department of Space. Therefore, we are of the
view that the action of the 4th respondent in not approving
the recommendations of the DPC which was formed by the

collective wisdom of the DPC assessing the merits of the

(.\/ Cevel10



applicant on the basis of his trade test, interview and

ACR grading without even recording any specific reason for
innQ-SD and in the absence of the circumstances mentioned

in Anhexure R1 cannot be sustained. Therefore, we hold that

the applicant, as recommended by the DPC, is entitled to be
_pro%ated with effect from 1.4.85 as Draughtsman C.I and>&0f99t the

consequential benefits including consideration for promotion

'to‘Draughtsman D with effect from 1.4.88 and Draughtsman E

with efPect from 1.4.91.

5. In the result, the application is allouwed, the impugned

'-orderé.at Annexure A1 to AS are set aside and the respondents

aré‘directed to promote the applicant as Draughtéman CI with
‘efféct from 1.4,.85 uith.all consequential benefits, t0 review
him Por promotion éorthe“g;ade of Draughtsman D as on

1i4;88 ahd for Oraughtsﬁan’E'as on 1.4.91 and to promote him

from the respectfﬁé?aates if he is found suitable for such

~ promotion in accordance with law. Acticn on the above lines

should be completed, fixation of pay should be made accordingly

1

‘and arrears if any arising out of such promotion should be

- paid to the applicant within a period of 3 months from the

date of communication of this order.

r as to costs. ' ’
- ] ; g . : \\~e( fr 11—
(.AY HARIDASAN ) ( SP MUKERJI )
JUDICIAL MEMBER _ VICE CHAIRMAN

04.9.92
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Mr Johnson S5 Fernandez Apmmaﬁ(ﬁ

Mr CP Sudhakara Prasad

Advocate for the Applicant (%
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The Chairman, ISRO & 4 others Respondent (s)

Mr NN Sugunapalan

Advocate for the Respondent (s)

CORAM :

" The Hon'ble Mr. SP Muker ji - Vice Chairman

&

The Hon'ble Mr. AU Haridasan - " Judicial Member

Hwn o

Whether Reporters of local papers may be allowed to see the Judgement ? }"'
To be referred to the Reporter or not ? o

Whether their Lordships wish to see the fair copy of the Judgement? Va%
To be circulated to all Benches of the Tribunal ? v

JUDGEMENT.

(Hon'ble Shri AV Haridasan, JM)

The épplicant haé filed this Review Application
alleging that the final order in the OA suffered from
error apparent on the face of records énd is liable to
be revieuea.b In the fPinal order dated 17.2.1992 in

paragraph 4, we had observed as Pollows:-

"According to the circular of Government of India,
Department of Space, Vikram Sarabai Space Centre,
Trivandrum, dated 30th July, 1977 where the appoin-
ting authority does not agree with the recommenda-
tions of the DPC, the appointing authority should
indicate the reason for disagreement and refer the
entire matter to the DPC for reconsideration of

its earlier recommendation and in case the DPC
reiterates its earlier recommendation, giving also
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the reasons to support thereon, it is open for .-
the appointing authority either to accept the.
recommendations or not to accept the recommen-
dations and if the appointing authority does
not accept the recommendations, it has to sub-
mit the papers to the next higher authority
whose decision would be taken to be final. In
this case, the 4th respondent being not satis-
fied with the reascns given by the DPC, submit-
ted the file to the Director, VSSC, and on the
Director's approval, decided not to approve

the recommendations of the DPC to promote the
applicant as Draftsman C.I w.e.f. 1.4.19865.

We find that this action of the 4th respondent
is according to the procedure laid down in

this regard and that it cannot be faulted.”

Referring to this ahsérvation and finding; the applicant
ﬁas, in the Review Application, éygrred that tﬁis Tribunal
by
has erred/placing reliance on the circular dated 30.7.1977
(Annexurelgz) which did not apply to the.revieu by the
DPC of officers in VSSC for promotion. Accaording to the
applicant, the relevant guidelines are .contained in
Aﬁﬁexure R1 according to which if the appointing authority
is of the opinion that the DPC.has failed to take into
consideration the opinion of the reporting authorities that
the official concerned dﬁes nof deserve promotion dﬁe to
unsatisfactory performance in work, irregularity in atten-
.dance, absentism etc, the appointing authority can for
reasons to be recorded in writing, refuse to give approval
to the decision of the DPC. Therefore, according to the
applicant, only under these special circumsﬁances, the
appointing éuthority is competent to disapprove the recom=-
mendations of the DPC for reasons to be recorded in griting.

Once the appointing authority te s approved the promotion,

in the absence of the circumstances as stated earlier, it
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is not open fdr the appointing autheority to cancel the
approval. It is further alleged that as the appointing
authority has not recorded any reason and has referred the
matter to the ﬁirector for approval of unfavourable decision, -
substantial prejudice has been caused to}the applicant
since an apportunity for appeal against the decision of
the appointing authority has also been taken away. There-
fore, the applicant cohtends that the decision of the
Tribunal overlooking these legal aspects which are speci-

fically pleadéd'iﬁ‘the application and the rejoinder, is

~erroneous and so, the order is liable to be reviewed.

5. ‘We have heard the counsel on either side and have
re-examined the pleadings and documents on record. In
paragraph 4 of our order dated 17.2.92 we had observed

that the action of the 4th respondent was in accordance

‘with the procedure laid douwn in Aqnekure R2 on the impres-

sion that Annexure R2 guidelines applied to review by DPC
of officials in the VSSC., But there is a note belouw

Annexure R2 which reads as follous:-

"The procedure for promotions and constitution
and functioning of Departmental Promotion Com-
mittees in the Department of Space/Indian
Space Research Organisation is governed Dy
separate and specific orders issued by the
Department of Space/Indian Space Research Or-
ganisation. The instructions contained in

the Department of Personnel and Administrative
Reforms 0ffice Memorandum mentioned above

will not have anyddirect relevance to the
procedure followed in the Department of
Space/Indian Space Research Organisation and
hence this is only for general information

and guidance."
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The above note makes it clear that the instructions contained
in Aﬁnexure R2 have no direct relevance to the constitution
and functiohing of the Departmental Promoﬁion Committee in
the Department of Space and that the pfocedure to be folloued
in the Department must be based‘on separate and specific
orders issued by the Depgrtment. Therefore, fhe reljance
wékned by us on the instructions at Annexure R2 for finding
that the acticp of the a;pointing authority in referring the
question to the Director was in accordance with the procedure
laid doun in that regard suffers from a misunderstanding.
We have no hésitatidn.to hold that in this vieu of the
matter, the order dated 17.2.1992 has to be reQieued. ‘Hence
the RA is allowed. Our order in the OA dated 17.2.92 iﬂ

. ‘being «J-
recalled ;' the DA is restored to file and iaécansidered

ggi"‘

( AU HARIDASAN ) o ( 5P MUKER3I )
JUDICIAL MEMBER | VICE CHAIRMAN

afresh.,

04.9.82



