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QA 871/04: N R
o Y
Dr.B Sivaraju, IFS '

S ' Managing Director,
‘ ' Kerala State Development Corporation for
Scheduled Castes and Scheduled Tribes,
Thrissur. .. Applicant

(Bv Advocate Mr.CPSudhakara rasad (Sr) and Shei PN Santhosh)
I .

V. .
] State of Kerala, represented by the Chief
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g Seeretary to Government.
4 Government Secretariat.
g Thiravananthapuram.
3 -
2 The Screening Commiitee for Sclection
: to the post of Chief Conservator of
; Forests,represented by its : .
: Chairman and Convenor.Chief Secretary ™
& to Government, Government of Kerala,
Thiruvananthapuram.
3 Union of India, represented by the
Secretary, Ministry of Environment &
Forests, New Dethi,
4 R.R.Shukla. Managing Director,
Rehabditations Plantations Lid.
Funddyr,. Respondents
By Advocate Mr.A Renjil, GP {R.1-2)
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TPM Ibrahimi Khan, SCGSC (R3)

QA 55712005 i
Dr.B .Sivaraju. IFS 1
Managing Director, ;
Kerala State Development C orporation for o
I 3.1 1 s 1 ] S AT [
Scheduled Castes and Scheduled fribes, |

Thaissur. .. Applicant
i

| QYL ¢ i- ‘v .
(By Advocate Mr.CP Sudhakaraprasad (Sr) and Shit PN Santhosh)

V.
1 State of Kerala, represented by the Chief

«

Secretary fo Governme

siwrd it

Government Secretariat,
Thiruvananthapuram.

2 The Secretary to Government.

Forest and Wildlife Department, !
Government Secretariat, Thiruvanan hapuram.

3 Union of India, represented by the t
Secretary, Ministry of Environment & ;
Forests, New Deli. f

Respondents f

:

By Advocaic Mr.A Renjit, GP (R} -2) i
TPM lbrahim Khan, SCGSC (R3) :

These applications having been heard jountly on 4.1.2006, the

Tribunal on23..1.2006 delivered the following: a

ORDER
HON'BLE MR. GEORGE PARAC KEN, JUDICIAL MEMBER

Both these O.As are filed by the same applicant. OA 871/04 -;

15 preferred against the Annexure, A4 order dated 13.7.04 issued by ;
the Ist Respondent, namely. the State of Kerala to the extend that ; i
‘

i

the 4™ respondent Shry R R Shnkla whn ic g (o the applicant. has f'
~ ) ?“;
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been promoted-to the grade of Chief Conservator of Forests, The

reason given by the Respondent State is that even though'at the time :
of the convening of the screciung  conuniltee  meeting  for

considering the promotion of 1981 batch IFS Officers to whach the

applicant also belongs. no charge sheet ‘against him was issued but

betore hie could be actually promoted. the charge sheet was issued -

and accordingly he has not been promoted.  The applicant has
sought the following main reliefs in this OA.

Y1) Issue an order setting aside Annexure. A4, 1ot he

extent il directs promotion of the +* respondent
as Chief Conservator of Forests in preference to the
applicani.

(it Issue a direction 1o respondents 1 and 2 1o
promote e applicani as chief Conservator of
Forests in preference fo the " respondent and (o
give him  arrears of salery and all  other
consequential henefits.

(iiiiIssue — a  direction  that  the contemplated
disciplinary  proceedings made mention of in
Annexure A5 which was recommended to be dropped
should rot have been taken inio account for the non-
I inclusion of the applicant's name in the select list
. prepared by ifie Screening  Committee and o
consequential  promofion  order  issued- by K
Annexure 4.4.” ;

During the pendency of this OA. the Article of Charge was issued
i to the applicant vide letter No.9] 306/81)1.()1.2 1998/GAD dated |
3.0.05 and the same has been challenged in OA 557/05. The main
veliet soug}it by the Applicant in this OA are tﬁc following;: R

{(Nssue an order setting aside Annexure. A6 Charge

- Memo issued to the applicant titiating diseiplinary
: —\ . . ) .

PR o . proceedings agamnst him.,

e
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(11 /I ssue a direction declaring that the Respondents are
not competent to initiate 1\C1pu1zuy p1oceec1mox
against the applicant at this slage tm the mdueh""madc
mention of in Annexure A§. Tt

(1)lssue a direction to the Re spondents not lo ploceed"
with Annexure. A6 Charge Memo any further for the
long delay in nutiating d;.xClphmw proceedings 'mdi
cc>n>.1dm1ng. the facts and cncum%'zncu ofthe case.”

Since non-promotion of the applicant to Lihe grade '_ oif Chief

Conservator of Forests vide Anexure.Ad order dated 13.7.04' i OA

871/04 is due to Annexure AG article of charge dated 3.6.05 in OA, 4 i

357/93, both the impugned orders are inter related and, therefore,

both these O.As are disposed of by this common order.

2 The undisputed facts necessary for the disposal of these O, As
are as follows:-
3 The applicant is an Indian Forest Service (IFS for short)
Officer of the Kerala Cadre of 1981 batch. In the gradation list of ' i
IFS Officers as on 1.7.04 the name of the applicém was shown at | SR
SI.N0.23 whereas the name of his innncdiaie junior, Respondent

Nod in the OA, has been shown at SEN0.26. The--Selecti;ofx'

Commitice considered the names of the mblc Conxcnfatm\ of

Forests for promotion to the post of Chief Con\crv'aior of Fprestlsf_‘;_*' i
i . . v "

. ; . ' R

and the first respondent issued the Annexure.Ad order in OA 871/04 "y
_ e Ig

promotng 5 Conservators of Forests as Chief Conservators of
Forests including Respondent Nod who is junior {o the applicant.

Respondent No.l, the State of Kerala has submitted that it had

STy
!
[
!
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decided to take disciplinary action against the applicant in respect of

certain alleged irregularities committed by hun in the matter ‘of:

construction of some quarters at Puranipoyil 1n Thamarassery Range:

of Kozlikode Division. Screening Commiltee had considered the |

name of ihe applicant also but sealed cover procedure was adopted '

t

in his case. The applicant aggnieved by his non-promotion and o

promotion of Respondent No+ who is junior to lum made

Annexure.A7 representation dated 20.7.04 and the Annexur.eAS

representation dated 28.10.04 viting attention to the Annexure. A6

conunuueation No.20019/02/200-IFS 11 dated 22.12.2000 issued by

the Ministry of Environment and Forests, Government of India

wherein it has been stipulated that the sealed cover procedure shall
be followed only in the case of the following categories of officers:

“(a) Officers under suspension

i ' (b) Officers in respect of whom a charge sheet
A has been issued and disciphnary. proceedings
are pending and

(¢)Officers in respect of whorm prosecution for

. criminal charge is pending ™ o
4 The applicant has also invited the attention of the respondents

A
N
i

g, R

to the yudgment of the Hon'ble Supreme Court of India in Union of

India V. K.V.Janakiraman and others (AIR 1991 SC 2010)

wherein it was observed in pawa 6 as follows:

“The scaled cover procedure is to be resorted to

onlv after the charge memo/charae sheef is 1szued. The

~ pendency of preliminary wvestigation prior to that
' ‘\\ stage will not be sufficient to enable the authonties to

\.\\

[
S
&
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naopt the sealed cover procedure™.
5 Considering the aforeswd representation ot the applicant

Respondent No.l has got the proceedings of tl}‘e carhier Selection: 1

'
1

Conumiice reviewed and opened the scaled cover and found that| -

|

the applicant was declared fit for promotion. However, before thel ')+

actual promotion order could be issued the charge sheet ag amst thel;
applicani in the aforesaid case was issued vide Anndxure. A6 Memo
daied 3.6.05 in OA 557/05 and. therefore, the Respondent State did

not issuc ithe promotion order in his favour,

6 The following submission made by the respondent State in

thewr reply statement is relevant and therefore, the same is| @

reproduced below:

“Sealed  Cover procedure arises  after the
recommendations of the committee are received but
betore the officer is actually promoted, lus case will
be considered to have becn placed in sealed cover by
the Departmental Promotion Committee and he
shall not be promoted until he has been completely
exonerated of the charges against him and the
provisions covering sealed cover will be applicable . .
mn his case also.” i

."! L
As noted earlier, in OA 557/05. the applicant is ~challenging the| .
: T .
aloresald article of charge dated 3.6.05 according to which whilel:
C . o e i I
Applicani was working as DFO sozhukode Division during ‘the

t

period from 10.8.92 to 10.1.94 he had undertaken construction of]
Type 1I Quaters in Poranipoyil. Thamarassery  Division, n

Rozhikode along with Shi K. Viswnathan. Range Officer and there
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7
was serious uregularities in the construction of those quarters. The

chatlenge of the applicant to the aforesaid memo dated 3.6.05 were, ..

Rl
’, [P
1o
7

mainly on the following two grounds which aré r:eproduced below:

’ “The disaplinary proceedings in the facts and SRR Di
e cireumstances of the case was one issued to defeat the Hl ”i,
f 1 contentions taken by the applicant in A 871/2004. Itis '
| evident from the facts already submitted that the sealed
cover procedure adopted by the Screening Conunittee
was patently 1llegal. But for the sealed cover proceedings
mitiated, it has now come out from the statements - P
contained in Annexure.A3 that the applicant would have .
beun placed above his junior Mr.R.R.Shukla in the select
List and hence but for the llegal sealed cover proceedings
iiiated against hum he would have been appomted in
preference  to  lus  qumior MrRR.Shukla  when
Armexure. A3 order was issued onl3.7.2004. Hence the
rutiation  of  disciplinary proceedings by  issuing
Annexure. A6 Charge Memo is one intended to deny the
promotion legitmately due o the applicant in preference
to hus juniof and hence it is Jacking in bonafides. For this
o reeson also Annexur.eA6 is dlegal and Hable to be set

JROIN I
SASIUC,

b, S T AP

lv,
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The  meident  based on which disciplinary
proceedings was mnifiaied by Annexure. A6 was the matier
alvged to have taken place more than 12 vears before
Annexure. A6 was issued. Hence there is a long delay in
mitiating disciplinary proceedings against the applicant.
For tius reason also the proceedings initiated agamst the
applicant under Annexure. A6 is illeead and lable to be.

set aside. This has been settled by the decisions of the
e Hon'ble Supreme Court. In the decision reported in 1990
o i ' {(Supply. SCC 738, the Hon'ble Supreme Court has upheld
o - the order passed by the Central Administrative Tribunal,
:" - ~Jabalpur Bench in respeet of quashmg of a charge memo
and the departmental ingquiry on the ground of inordinate
deluy  of over 12 yews int eh iniistion of the
deparimeniad proceedings with reference to an incident
heppened. Again i the decision reported in 1993(2) SCC
579 the Hon'ble Supreme Coust has held that the delay of

- Q2 zoyears M miliatime  dis
\~ - —

[}

iplinary proceedings for

o~

1
denving prometion when the ium of the delinquen

—

T e g ety a A




for O g St SN L Ay

bt

officer came was held to be tlegal.  In the decision
reperied m 1998(4) SCC 154 the Hon'ble Supreme Court
has held that the delay in conclusion of, discipliy '
proceedings mitiated afler more than. Sxé’us fromt ;.'ﬂl,g
date of incident was held to be illegal. IThis Honifple - |
Tribunal in the decision reported in Admimstrative Totad

Judgments 2003(3) page 287 has mterfered with ihe

o A RGN |

e

charge memo issued in 2001 for an incident happeneci‘; mo i
1991 which was brought to the notice of tie authonfies © . i) 11y
1995 was held to be illegal on the aroind of ché"y;. S o
Here in this case, the alleged meident took :place nibr;_c—-,l- i CulE
than 12 years back. For that the disciplinary proceedings - TN
was uuiiated against the Officer concerncd, namely,
Rangc Officer, Thamarassery by issuing charge memo in
May, 1997. But no proveeding was initiated against the
appheant regarding that. The alleged loss caused to the
Government  was  remitted by the Range Officer
concerned long before. This bemg the position, the
delayed initiation of disciplinary proceedings af this st age
15 not permissible. Hence on the ground of long delay the
present Memo of Charge issued is tlegal and liable to be
set aside.” ‘

i

A T o

7 The contesling respondents 1&2 in their reply statemeni™in -
OA 871/04 subnuitted that before the applicant could be promoted
on the basis of the recommendations of the review commnuttee, ihe

charge sheel against the applicant in the above case was 1ssued and

accordingly he has not been promoted in pursuance of
' HEERLE
EaN ':- .

nstructions  which stipulate that in cases where any of “the

creumstances warranting invocation of Sealed Cover Procg‘-gh«lric'

arises after the commendations of the Commitice fwe received but ¢

before the Gificer is actually promoted. his case will be considered

to have been placed in Sealed Cover by the Departmental Promotion

Commuitiee wnd he shal not be promoied until he has been




wall

compictely exonerated of the charges against lum and the provisions

covering sealed cover will be applicable in }u\ c'w. also. In 1eph L

1

OA 3537/05, except for facts leading to the issuance of \nnc‘\me \( n

Charge Memo dated 3.6.05 for the alleged irregularities committed

vy the Apphicant during his tenure as the Divisional Forest Officer,
I

Kozhikode Division from 16892 (o 11.7.94. no explanation /i

whatsoever has been given for the inordinate delay of about 12

3 the question m GA 871/04 is whether Respondents 1 fo 3
theremn are justified in denying promotion to the applicant to the
grade of Chief Conservator of Forests (Rs.18400-22400) when the
IFS Cificers of 1981 baich including Respondent No.4 who is
junior to the applicant was promoted vide Annexure.A4 order dated.
13.7.04. In our considered OpiJH‘OJ‘L the respondents 1 to 3 are
totally unjustified in their aciion for the reasons that this action was
contrary to the “principles regarding promotion of members of the
Indian Forest Service and c«:m'cposili‘m1 of Depzu'h’nental Plomotmﬂ
Comniltees” issued vide Annexure.A.6 letter dated 22 12.200; fhc ,;I :
procediye to be followed in respect of officers against x‘vhon‘vl";.'
discipiunay/court procecdings we pending or whose conduct ig'
under mvestigation has been specified in paragraph 11 of the sad

prmciples i which it has been stated that “at the iime of

copstderation of the cases of officers for promotion. details of such

\
!

!
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categorics should be \pecmmllv bxought ta,

concerned §c1euunsz Commuttees:

. ., S . ‘

- (a) Otticers under suspension; : 1
, {(b) Officers n respect of whom a chiarge sheet’ h%'; .
been issued and disciphinary  proceedings | ale,,

|
'IE . " i |
o ling; K .
i pending;: . f ST b
y (C) Officers in respect of whom plO\eCUllO]l for, LI
'15 } boony l' , ]
! criminal charge is pending. f R

‘ Admutiedly the A.pplicanl does not belong to any of thc'abd\;b |

s calegories.
9 Sceondly, the case of the Applicant is fully covered by the

i three Judge judgment of the Apex Court in Union of India Vs.

K.V.Janikaram and others, AIR 1991SC 2010. (supra). Tlus

posiiion has been reiterated by the Hon'ble Apex Court in Union of

India and others Vs. Dr.Sudha Sathan (Smt), (1998) 3 SCC 394
wherein i has been held as under:

"3 "[hc Tribunal has found it as a fact that on the date on
1 the Departmental Promotion Committee met to
assess the case of the petitioner she was neither under
suspension nor was any charge-sheet issued to her.. The 4
Tribunal, consequently, replying uponmfo\m FullBench
desision as also a decision of this Court m New Bank of
India V. N.P.Sehgal (1991) 2 SCC 220 allowed the
original application 'm-:i issued the :LICCEIOH\ noted qbcwc ‘
¢ The question, however, stand concludcd by a threc
Tudge decision of this Court in Union &f India V. Ky,
Janakiraman (1991 )4 SCC 109 in which'the same view |
has been taken. We are in respectful agrdement with the
above decision. We are also of the opinion that if one the
date on whach the name of a person is considered by the
Departmental Promotion Committee for promotion to a
hugher post. such person is neither under suspension nor
7 + has any depatmental procecdings been initiated against

o o m——
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Ium, his name, if he is found meritorious and suitable, has
to be brought on the select list and the sealed cover
procedure camiot be adopted. The recommendation of. {h
Departmental Promotion Committee can be placed i a
sealed cover' only if on the date of consideration . of the 3
name for promotion. the departmental proceedings had
been 1nitiated or were pending or on its conclusion, findl
orders had not been passed by the appropriate authority.
It 1s obvious that if the officer, against whom the
departmental proceedings were initiated s ulfimately |*
cxonerated, the scaled  cover containing . the
recommendation  of  the Departmental Promotion

Commiitee would be opened, and the reconinendation
would be given effect to”

A rAATTe

10 Accordingly the OA 871/04 is allowed and the respondents - -

ae directed fo promote the applicant as Chief Conservator of
Forests m preference to the 4 respondent and (o give him arrears of
salary and all other consequential benefits,

11 The question in OA 557105 is whether Annexure A6 Article
s sustamable at

of Chuge and Statement of Imputation dated 3.6.05 i

thas bulated stage. In our considered opiien this action of the B

respondents is also unsustainable. In a catena of judgments the

Apex Court has held time and agam that if there is inordinate *

hw

unexplained and unsatisfactory delay in issuing charge meno, it

would be unfair to permit the departmenial maquiry to procced at the |

iate staze and some of these are mentioned here.

12 in State of Madhyva Pradesh Vs B

ani Singh and another,
1990 (supp) SCC 738 ihe Hon'ble Supreme Court has held a

under:

T —
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(1995) 2 ¢
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has been filed on the ground that the
have quashed the procecdmgs

20 on to decide the matier on merits
agree with this
uzcouhumc wlich were the su

nquiry is said to have taken plac
1975-77. It 1s not the ¢

merely: on he g
delay and laches and should have ﬁ‘lowud the

i
confention of the Immci ounwl

“The appeal against the order dated Deceniber 1() IS 8

¢ Tribunal choum ot

'\&e are m"

bjcc‘t matter. |o
e betwcm lhc

ase of the dgp.u;mcnt al Ih’lt

were not aware of the said uregt Imme if
vame {0 know it only i 1987.

"J’V !

FL!I(

a l'f

i

Y
‘x

M
.xccmdum to thcm'cven LA

m Al 1977 there was doubt about th‘e m\'o've“un ot
the officer in the said iregularities  and the -

nvestigations were gomg on since then. If that is g0, it is o
tureasonable to think that they would have taken: more ]
than 12 years to initiate the dz\cxplm ary proceedings’ as o
stated by the Tribunal. There I$ 1o satisfactory .
explanation for the inordinate aelqy 11 1ssuing the &.h"uo“
memo and we are also of the view that it w il be unfdu
to permut the departmental maquiry to be proceeded with .
ai this stage. In any case there are no grounds to

interfere with the ]nbunal orders and ﬂccomuwly we
chsmiss this appeal.”

in State of Punjab and others Vs. Chaman Lal Goyal,
570, the Hon'ble \Upmne Court held as under:

“9.Now remains the qm.\non of delay.  There is
undoubiedly a delay of five and a half years n serving
the chsuaes The question is whether the said deld\'
worranted the quashing of charges in this case. It ig
trite to say that such chscmhn'u\ pmaeedmo mmt bc
conducted soon after the 1 egularities are conumttcd 01
soon after dise overing the irregulaiiies. They cannot: bej"; ','.
mitiated afier lapse of considerahle time.” It would: nuH

be Fair to the dchnqm.nl officer. Sach dclm also makg
the task of proving the charges

i

. M

A
|. ..

‘.\\J g

: difficult and is thus: nat :._ e
aiso 1 the iterest of adminisization, Delaved initiation L
0of proceedings is hound (o aive room for allegations
bias. malafides and misusc of power. Ifthe delay is oo
feng and is unexplained. the court may well imterfere
and quash the charaes. But how long a delay is too k¢ g
ﬂ!ﬂ"oyc depends upon the facts of the
Noreover, if such delay s likely to

given case.
cause prejudice (o
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e denguent officer b dedending hamscll the inquuy
has to be mterdicted. Wherever such a plea s rawed.
the cowt has to wagh the faciors appearing for and
aganst the sard plea and take a decision on the totality
of creumstances.  In other words, the court has to
meduioe moa pmu:\\ of halancimg. Now, let us sce what
arc the factors mfavour ol ihe 1c>p<)1u_1~.-m‘. They are:

(a7 That he was {ransferred  from the post of
Superintendent of Nabha Jad and had given (sic up)
chirge of the post about six days pnor to the madent,
Wiile the meident took place on the m g' It mfervenng
1.1.1987/2-1-1987 the vespondent hod relingushed the
charge of the samd othee onl6.12.1986. He was nol
there at the e of merdent.

(Ir The explanation offercd by the government for the
ay 1n serving the charges 1z unacceptable. There was
no reason jor the Governmeni to wait for the Sub
Divisional Magastrate's report when it had with 1t the
report of the Inspector Generad of Prisons wluch report
was not only carhier m pomt of tune bat was made by
the highest official of the prison admuustration, Head
of the Depatment. itself. The Inspector General of
Prisons was the superior of the respondent and was
drrecily  concerned  with  the prison  admuustration
whgreas the Sub Divisiono] Magistrale was not so
connected. In the crcumstiances. the explanation that
the Government was waiilng for the report of the Sub-
Divisional Magistrale 13 unaceeptable. ven otherwise

A
v .1
dela

ithey wailed tor two more vears after obtaung a copy of
the said report. Since no action was taken within @
reasonable tme after the weident. he was entided to
and he must have presumed that no aciion would be
LTy :5 anst fum. - Adter o Jupse of Ove and a half
veors, he was being asked to face an mquiry.
(O It not n 1 792, his case for promotion was bound to
come up or consideration m 1993 or of any rate m 1994,
The pendency of o disaplinay naury wias bound to
cnse hum prejudice i tha matter apaot from subjecting
hm: to the worry and i cnvenience m\nl\ud i facing
suchan Duuny,

T G S P — v e
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i Ntate of AP, Vs, N.Radhakrishan (1998) 4 SCC v1‘54'the

. . Ly : AN
“It is not possible to lay down aiy prcclé{‘t'!c}g::rg’wx 11
principles applicable to all cases and| ikn all sitilation
where there is delay in concluding |t

proceedings. Whether on that grounc;l,

proceedings we (0 be terminated each

he di\cﬁbhhﬂ}yi
the disciii;hjh‘z-tfy !
1

‘
|
{

i

hg
case hag Lol

i

2\

|
examined on the facts ad circumstanges in thal L“]\ﬂ‘\l;\t‘
The essence of the matter is that the court has.”t"(f) {akel ?\
mio consideration all the relevant factors tdnd to ;| 1) |
balance and weigh them io determine if it 15in the ¢ )
mterest of clean and honest admuusiration that the
disciplinary  proceedings  should be allowed (g
terminate after delay particularly when the delay is -
abnormal and there is no explanation for the delay.

The delinqueni employee has a right that disciplinary
procecdings against himt are concluded expeditiousty

and he 15 not made to undergo mental agony and also -
monitory loss when these are unnecessarily prolonged -
without any fault on  his part m  delaying the

proceedings.  In considering whether (he delay has’
vitiated the disciplinary proceedings the court has to

e
~

consider the nature.of charge. its complexity and on
what account the delay has occurred. If the delay is
unexplained prejudice (o the delinquent emplovee is
writ large on the face of it. It could also be seen as to
now much the disciplinary authority is serious ‘in
pursuing the charges against ils employee. 1t is the
basic principle of administraiive justice thai an officer
entrusted with a particular job has to perform his duties
honestly, efficiently and in accordance with the m}ck
If he deviates from this path he is to suffer a puimlt\ g
prescribed. Normally, disciplinary proceedings should i/
he allowed to take their course as per relévant rules bul
ihen delay defeats justice. Delay causes ;.]Jrejudi(“i'f to
the charged officer unless it can be showit that he i o
blame for ihe delay or when There is 1)1'031’5#:?1 VUL
explanation for the delay in conducting the discipliniziry " e
proceedings. Ultimately. the cout is (o balance these
two diverse considerations.” |

From the facts of the present case., if is seen that the meident
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e based on which ihe disciplinary proccedings have been intiated bV »

the Amnesure.A0 Memo of Charge dated 3.6.05 contain

'm gulmxllu allzed to have committed by the Appucant more than

' i
4

;¢u1d the Applicant is not blameworthy at all in this regard.: W
‘therefore, quash and set aside Annexure. A6 Charge Memo issued to

the Applcant initiating disciplinary proceedings against hum and

disciplinary proceedings against him at this stage for the ﬂleﬂ'mons

made in Amnexure.A6. The Respondents are turther dirccted not to
- proceed with the Annéxure. AC Charge Memo any longer,

16 In the fnets and circumstances of the ease, both the O.As

' . stand allowed. There 1s no order as to costs.
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declare that the respondents are not conpetent 0 mitiate the-
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