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® IN THE CENTRAL ADMINISTRATIVE TRIBUNAL <

~,

ERNAKULAM BENCH

0. A No.128/92 & 557/92s |

DATE OF DECISION_22- 7- 93

-
-

Shri C.S. Visuanatha Pillsgi Ammmmth).gn 0A 128/92
L ]

Shri R, Kruhnankutty Pillei . 557/92
Shrf P, S 1\"_"!._91,_1_1!1_“_____ Advocate for the Applicant (s)
' Versus | ¢
1. U
snion of India, Genl Menager, Respondent (s)

2. Divl Personnsl D;Picor. §R, Trivandrus.
3. Sr Supdt., RMS °TV' OM, Trivendrus (in PA 557/92 only)

4. Chairman, Refilvey Bosrd, N,DeLhboesadssx ks xm K Xacsmns axx
CORAM: Sut. Sumati Dandepani, Advocate for the respondents.

v
.

The Hon'ble Mr. N, Dharmadan = Judicisl Member
&

Thekbnbm mr. R. Rangars jan - Administrative Member

WX 3xtkax Reporters of 10ca XXX XA MK 0¥ Xallowed 10 see thaxmmggacrenxk ,
XX XXX A% referred xR xBerKder or not? T

LK WRkxtoer their Lordships wish R xR ¥ R& &%’ copy of the Judgertsexodx

& xXmhexcirculated woxxkBeaches of the TalMNKXx

~ JUDGEMENT

R, Rangare jsn, AM,

The facts of the cese, the lau involved and the
relief prayed for sre identicel in DA¢128/92 und 557/92
8nd hence, both the DAs sre taken together and s common

order passed with ths consent of the concerned perties.

2, In DA 557/92.'th¢‘app11cant pfays for.rn-cngagement
is'a csésual labourer. He wvas initially engaged as a cssusl
labour on 8.4.1975 in the construction unit. He continued

in that unit upto 20.4.76 and from 21.4.76 to 20.11.76. He

ves retrenched on 21.11.1976.

3. The applicant in DA 128/92 was sngaged ss & casusl
e f39ged as

s

’\—hw > .
labour in the Open Line Permsnent Way in the Civil Enginsering
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koxanination of ths issuss lnvolvod {n both the ORs, The

1 2 8

Depertment on 28.5.1969. He continued as such upto 17.10.70.

nrgunloation end vaas retrenched from S.1.1975.

spplicant in this OA made & rapresentation dsted 12.12,.90
for re-engagemsnt as casusl labour. He had earlier spprosched
this Tribunsl in OA- 842/91 vherein the Tribunal had directed

the respondents to disposs of the representation of the

spplicant dated 12.12.90 at Annexure A3, A reply veés rocaivnd
by him ctafing that his application vss receivad in the office

of tﬁo Divisional Psrsonasl Uffiéir, Trivendrum, enly on
4.9:80.after the prescribed target date and hence, his nane
vas not registered in the supplenentary live casual lsbour
register(Annexure A5). It ia also etated in the Annaxure AS
reply that his representation dated 12.12.90 itsclf is dated
after the prescribed time limit, {t could not be considered
for registering his name in supplementary live casual labour

register. He contested this letter and produced documents
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Thereafter, he ves re-engsged on 17,12.72 under the construction

DA 557/92 is taken ss & representstive one for further

from the Poste & Telegraph Oepartment to prove thet his earlier

representation wvas received on 31.8.90 @s psr Annexure R2
serias. -The authorities sccepted the fact thst it vase
received in tims. Housver, they have once sgain turned down

his requeet because of Annexure R6 letter.

Se The respondents in their reply heve stated thst the
Hon ble Supreme Court hed decided the cut off date as
31.3. 1987 for the retrenched cssual labourers prior to

1.1.81 to register thelr names to find 8 place in the live

register. Those epplicstions received after the cut off date

vere not to be considersd snd the Reiluey Boerd vide their

letter dated 5.12.90 instructed the Railvays not to entertein

such spplications st this distent time. This reply is

Annexad a2 Exhibit R2 uwhich is the same a2 Annexure AG.
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The respondents further contend that in viev of Exhibit R2
letter vhich has been issued on the baoii of the decision

of the Hon'ble Suprens Court, they have no optien except

to reject his application.

6. . .Aggrieved by the refussl of the respondents to
entertain his cleim for re-sngagement, ths applicants in
the sbove said OAs have approsched this Tribunal under
Section 19 of the Administrative Tribunals A;t. 1985.

7. The learned counsel for the spplicent has contested
the validity of the Annexure A6 letter of the Reilvey Board.
He hes stated that the Annexure A6 letter is based only on
8n exscutive decision and has no forcs of lau. He has stated
that the decisioms of the Hon'ble Suprems Court in Inder Pal
Yedav and Others vs. Union of Indie end Others, (1985) 2

SCC 648, end Dakshin Reilusy Employees Union, Trivandrus
Oivision vs. General Manager, Southern Reiluay snd Others,
(1987) 1 scc 677, iolltnz to regular absorption of the
casusl labourers in Reilusys snd not for ro-sngagement. He
emphatically steted that re-engegement of casual labour {=s
governed by the proviéions in Chapter V-A of the Industrial
Disputes Act, 1947 read with Rule 78 of the Industrisl |
Disputes (Central) Rules, 1957. He also ststes that the

respondents ere bound to give -nployua?t to the retrenched

ithout anygtiaa limit

vorkmen who offer themselves for re-oné&g;nonglgivin
preference over other persons and juniors, if they have
been slready re-engaged. The respondents clarified that
tﬁe Hon'ble Supreme Court's judgement is for re-engegemant
and the Chief Personnel Officer’'s letter dated 11.7.90 has
been cancelled by Exhibit R2 letter of the Rasilway Boasrd.

: Having heard the lsarned counssl on both sides,
\4olution th ‘
ve find that tﬁf/cgnt:nt gn o; the parties revolves around

the vord ‘ebsorption’ used by the Hon'ble Supreme Court
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in the abovs QUotzd judgements. For this, ve have to sese

the schess prepared by the Rlllu;y., vhich ves submitted to
the Hon'ble Suprems Court and interpret the vord sheorption
used by the Hon'ble Supreme Court in the above said decisions.
In Inder Pal Yqday and Others vs. Union of Indis and Others,
(1985) 2 scC a,igh. preasble to the judgemsnt, the Hon'ble

Supreme Court observed as follous:-

"No ong s unsuere of the fact that Railuay
Ministry has s perspective plan spreading
over yesars nay decades and projects are
vaiting in queus for execution and yet these
vorkmen vers shunted out (to uss 8 cliche
fros the reilvay vocsbulery) without eny

chance of being re-seployed.*
‘ | (Emphasis added)

In this, the Hon'ble Supreme Court hss used the word
‘re-snploysd’. The relevent portion of ths schems submitted
by the Railusys on vhich some modification wvas made by the

Hon'blé Suprems Court; reads as under:-

"5.4. As 8 result of such deliberations, the Minietry
‘of Railuvays have nov decided in principle that
cssual labour employed on pro jects (also knovn
st ‘project cssual labour'g may be treated as
temporsry on completion of 360 dsys of conti-
nuous sxmployment. The Ministry have decided
further as under:

() These orders will cover:

(i) Casuel lsbour on projects who sre in
service 8s on January 1, 19684; end

(i) Casuel lsbour on projects who, though
not in service on lanuary 1, 1984, had
been in service on Railways sarlier
and had slready completed ths sbove
prescribed period (360 dsys) of conti-
nuous employment or will complete the
aaig prescribed peried of continugua
enployment on re-emgagement in future.
(A deteiled leTter regarding this
group follows.) .

(b) The decision should be implemented in phases
sccording to the schedule given below:-

.......s
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Length of service {i.s. Date from vhich Date by which deck- ! f
continuous employment) say bs trested sion should be g JF
B e .. _ss_temporsry. _  implemented. _____

i) Those who hsva comp- ) O
leted five years of Jenusry 1, 1984 Decembsr 31, 1984 &)
service ss on Jsnuary . l§
1, 1984 : | Zﬁ

: I

i1)Those wvho have comp-
leted thres yesars but Janusry 1, 1985 December 31, 1985

!
|
less than five years , | .y

of servics 8s ONn
Jdsnuery 1, 1984

§11) Those wvho have comp-
leted 360 days but Jdanuery 1, 1986 December 31, 1986
less than three yssrs
of service on
Jenuary 1, 1984

iv) Those who complets January 1, 1967
360 days after or the date on March 31, 1987
Jdanuary 1, 1984 vhich 360 days ‘
. are completed
whichever is later.

5.2. The Ministry would like to clerify
hers that cesual lsbour on projscts who have
complated 180 days of continuous enployment
would continue to be entitled to ths benefits
now sdmissible to them (so long ss they ful-
fil the conditions in this regard) till they
become due for the benefits mentioned in the
preceding sub-paragraph.”

(Emphasis sdded)
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In this protion S.1(s) (i) it clearly states that the
scheme is for re-snzacement in future only. Ths Hon'ble
Supreme Court had modified the scheme in pars 5.1(a) (i)

in vhich the casual lebour in project who sre in service

L=

s on Jsnuary 1, 1984 has been modified as Jsnuary 1%, g

1981. The relsvant portion indicating ths modification

is reproducec telovwi-

* ....Burdened by all these relevant consi-
derations and keeping in vieu 8ll the aspects
of the matter, we vould modify part s.1(a)(1)
by modifying the dste from Jsnuary 1, 1984

to Janusry 1, 1981, With this modification
and consaquent rescheduling in absorption
from that dete onward, the scheme framed by

.....6
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Rnlluc§ fiinietry ie accepted and s direction is
given thst it must be implemented by recesting
the stages consistent with the change in the
date 8s herein directed.®

(Emphesis added)

Here, the vord ‘absorption’ used in thise judgonpnt should
be read in the context of fho proa-bl; to this judgement
asnd the relevant portions of the scheme. 8oth in the pre-
emble and ths relevant portion of ths schess, it has besn
mads anply'cioar that ths shole 4ssus is in zegard to
re-enploymsnt/re-sngagessnt of retrenched cesusl lebourers.
Hencs, the vord absorptien should aot be r-nq in lodlntion,
but fn the context of what is steted sbove. If ve look at
this angle, it will be clessr that the Hon'ble Suprens Cou:t
meant only re-sngagsmsnt, evan though it used the vord
‘absorption®’. 1In our opinion, the uofd absorﬁtion is
IQPely ussd to mesn re-sngagsment and not sbsorption on

regular basis,

9. In parea 6 of the judgement, it hes bean stated

that the Railuay Administration should prepare a list of

pro ject cesual labour with reference to esch division of
each reilvay and then stsrt absorbing those with the longest
service as enunciated in Section 25-GC of the Industrisl
Disputes Act, 1947. Psra 6 is reproduced belov for convag-

nience:-

*To avoid violation of Article 14, the scien-
tific and equitable vay of implementing the
schese is for the Rajlvey Administration to
prepare, 8 1list of project cessel lsbour with
reference to each division of ssch railway
end than start sbsorbing those with the longest
service. If in the process any 8djustaasnts
sre nscessary, the same must be done. In
giving this direction, ve are considerably
influenced by the stastutory recognition of s
principle vell known in industrisl juridpru-
dence that the msen with longest service shall
hsve priority over those who have joined :
later on. In othsr vords, tho principle of

.......?
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last come first go or to reverss it first coms
last go as enuncisted in Section 25-G of the
Industrial Disputss Act, 1947 has besn sccep-
ted. Ve direct sccordingly.”

(Emphasis sdded)

The very fact that this para says to prepere s list of

pro ject casual labour for re-sngsgement and then stert
absorbing them ss per the length of service, showa that the
vhole judgemsnt is for re-sngagement of the casual lsbour
snd to prepare a8 live register to keep them for final
sbsorption as end vhen vacancies arise in their turn. No-
vhere it is said that the list is prepared only for the

purposs of sbsorption and not for re-sngagement.

10. The judgement in Dakshin Reilway Employses
Union, Trivandrum Division vs. Gensral Manager, Southern
Reiluay and others, (1987) 1 SCC 677, is &n extension cf
the scheme already approved by the Hon'ble Suprems Court
“in terms of ths judgement praviodsly quotad vhereln tﬁm
Hon'ble Supreme Court has said that the onrders™in parsgraph
S.1.(a)(ii) that "these orders will cover casual labour on

prdjects,‘uho. though not in service on January 1, 1981,

had been in service of Railuays sarliesr snd had slready
completed the above prescribed pariod (360 days) of conti-
nuous employment or have since completed or will complete

the said prescribed period of continuous thloyment on

re-engagement after January 1, 1981", The Hon'ble Suprems
Courtvdirected the Railuays to include the petitioners in
this csse also in the schems for absorption as formulated
pursuant to the diraction of the Court. Here alec, we
heve to see the prayer of the petitioners. The prasyer of .
the petitioners, as included in the judgement; is neanf
only for tasking them back intoc employment. The relesvant

portion is reproduced below:-

.......8
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*The petitionsrs bsfore us who sre 149 in
number claim thet they are entitled to the
benefits of the modified scheme snd they

pray that thsy should be forthuith taken
back fnto gmployment.®

(Emphasis added)

The spplicants pray only for taking thea back into

smploymsnt forthuith. They have not praysd for sbsorpticn

but only re-engsgemant ss is svident from their prayer.
Here also, the vord ‘sbsorption' should be vieued fros ths
cleim submitted by the -pplicanto. The spplicents cleim
only re-sngagement and the word used absorption is also ;o
that effect and cennot be construed as sbsorbing them

regularly,

11, In the Dakshin Railvay Employess Union case cited
above, when the learnsd counsel brought to the notice of

the Hon'ble Supreme Court ths difficulties which would be
experienced by ths Railusy Administration if without any
limitation persons claiming to have been employed as cmauq}
labour prior to Januar} 1, 1981 keep coming forverd to claim
the benefits of the scheme, the Hon'ble Supreme Court
findicated the cut-off date for receipt of applications from
the retrenched casual lsbourers prior to 1.1.1981, ss

Jist March, 1987. The relevaﬁt portion of the judgement

is reproduced belov:-

*Shri Krishnamurthy, learned counsel for the
Railwey Administration brings to our notice
the difficulty vhich will be experienced by
the Railuvay Administration 1f without any
limitation persons clsiming to have been
employed as cssual labour prior to January 1,
1981 keep coming forward to clair the bene-
fits of the scheme. Ue understand the
difficulty of the Administration and we,
therefore, direct that sll persons who
desire to cleim the benefits of the schenms
on the ground that they hed been retrenched
before January 1, 1981 should submit their
claims to the ARdministration befors March 31,
1987. The Administration shall then consi-
der the genuineness of the clairs and process
them accordingly.eeeeo®

N (Emphasis added)
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12. Thus, from the sbove, it is very clesr that the

word 'abcorption‘;uoud in the above tuo judgements are for

‘re-sngagsment' of the cesusl labourers as per the schems

“preparad by the Rasiluveys and the cleim of the petitioners.

The uvord ‘sbsorption’' in no wey csn be explainsd as regulsr
sbsorption except meaning re-sngagement in the light of the

above detailed discussion. Hence, the contention of the

. learned counsel that the wvord 'lbsorptionf mesans 'regular

sbsorption’ and not re-sngagemsnt, cennot be accéptod end

his argument in this connection hes not impressed us.

13. Ve have also examined the mechanisgm of regular
absorption of casusl labour in Reiluays. Casual lebourers
are regulerly sbsorbed on the basis of the total number of
days of casual service put in by them. R Screening Conmmittee
enlist the cesual labourers on the basis of their length
of cesual service observing dus formalitiss and the regulsr
sbsorption is done from the list recommended by the Screening
Committee. A live register for those vho vere in service as |
on. 1.1.1981 %nmmm end @ supplementary live
as also maintsined.

register for those vho wvere retrenched sarlier to 1.1.1981/
On the basis of the total number of days of casual acrvicc..
they are sbsorbed giving preference to those who are in
the live rigistcr according to svailebllity of vacency and
then regular sbsorption of those who ere in the supplementsry
live register. Casual lsbourers sre not reqularly absorbed -
directly. All of them hsve to go through the regulsr drill

' ) —and
of keeping their nemgs in the live register/based on their
total number of days of cesual service they sre regularly
absorbed. In the light of the practice existing in the
Railwvays, it cannot be said_that the scheme prepsred by ths

Rsilway Administration is for final absorption and not for

re-sngagement, Ue are convinced that the prsctice in vogue

veeeea10
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has to be teken note of while interpreting the meening of

ths vord ‘lbsorgtlon' used in the sbove judgemsnts of ths

Hon'ble Supreme Court.

4. In & recent cass, some cssual lsbourers-in the

South Eastern Reiluay, uho-uore employed bstusen 1964 to

1969 and retrenched bstueen 1975 and 1979, had spproached

the Hon'ble Suprems Court in Ratam Chandrs Sammants &

others Vs. The Union of India & Others (3T 1993 (3) SC 418)
‘and the Hon'ble Supreme Court had dismissed the pstition
because of the fact that ths retrenchment took place 15

years 8go and if the Hon'ble Supreme Court accepted the
prayer of the petitionsr, it would be depriving s host of
others wvho in thg weantime have become eligible snd are
entitled to clair to be employed. Here alsc, the Hon'ble
Supreme Court has used the prase®re-employed in Railuays

been racogniseq[g;htho Reiluays and this Court®. This

Courf ®eens the decision of thes Hon'ble Supreme Lourt

in the esarlier judgements quoted sbove. This also strenthens
the vieu that the word sbsorption usad in the judgements

of the Hon'ble Supreme Court cited earlier, means re-sngagement

only end not regular sbsorption as argued by the counsel

- for ths epplicent. The observations of the Hon'ble Supreme

Court in this regard are reproduced belou:-

*Two questions erise, one, if the petitionars
are entitled 8s 8 matter of leu fPor re-employ-
ment and other if they have lost their right,
if sny, due to delesy., Right of casusl lsbourer
erployed in projects, to be re-employed in
Railusys has been recognised both by the
Raeiluays and this Court. ccv..o”

4 (Emphasis added)
1s. In the light of our ebove discussion, we heve come
to the conclusion that\;;;~££suql labourers who vers retrasn-
ched prior to 1.1.12€1 should have registered their names

for re-encegement on or before 31.3.1987. Anybody feiled

.00...1’
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.\ te do so has, po doubt, lest his chance te get enlisted in the

\ appropriate Live Register fer re-employment. In this vieu of
the matter, the Rajiluay Board's letter at Annexure R6 is Vilid;
It has the l;gal backing of Hon'ble Suprems Court's decisien

- and caénot be termed ss 111.9l1. Further, it is very unfertunate
that the Railuays had issued lstter dated 11.7.90 extending
the date for registration from 31,3.1987.to 31.8.1390. This
letter of the Rajluays has ns force iﬁ_lau snd has to be re jected.
The R;iluaya themsslves have steted that the Rajilvay Beard's
letter at Annexure A6 has cancelled their letter of 11.7.90.

It should be made Very clear by the Railuays so that thers
exists no ambiguity. The Railvays should be more careful in
issuing such letters in future when different instructiens ere
given by the higher authorities, namely, th; Railugy Board

and other Constitutional adthorltias. By this judgement ales
the applicants in the present case are not entitled to be

re-engaged &8s they haVe left the ssrVice 15 years. ago.

16. Re ue have concluded that retrenched casual labourers
vhe had registered their nemes on er before 31,3.1987 &lone -

" are eligible to get enlisted for re-engagement and eventual
regular abserptien, we do not prepose to go further into
the arqument in regard to the preVisieas @s leid down in
Chapter V-A gf the Industrial Disputes Act read with Rule 78
of the Industrisl Disputes (Central) Rules, 1957 &s elsberately

argued by the lecrnec counsel fer the spplicant,

17. In the result, we haVe ne other option except te
reject the sbsVe tuo spplicstions, namely, OA 128/92 & 557/92
@s having no merit. Though we sympathise with the applicants
we have no authority to give them any relief in View of the
decisiens 8? the Hon'ble Supreme Ceurt discussed aboVe. HsweVer,
the Railusys haVe freedem to consider the representation of

the spplicants fer re-engagerent, if any cf their juniore

. .. 00000000.12—-
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whe haVe nat spplied fer registratien bsfers 31.3.87, but haVe é. '\?\\mh

bsen re-sngaged leter ss sVerred by the applicants. The
spplicants may slse be giVen a perssnal hearing by the 2nd

respesndent, if they se dssire te substantiste their cententiens.

18. Hence, beth the abeVe applicetiens sre rejected. The

parties uill bear their cests.

19. After the absVe tus DAs had besn reserVed fer judgement,

the learnsd ceunssl for the epplicant filed n.P.1117/93 fer
be-hearing end 1118/93 in OA 557/92 to preduce certain decuments.
ARccordingly, th;>;;se posted befere Bench for being * spekan
to'giving oppoftunity to ths learned ceunsel for ths respondent.
Ouring the hesring, he had dealt with the Varisus releVant peints

vhich vere necessary to be breught out in his spinien in the

¢ .

documents produced slong with MP 1118/93 which uas also admitted.

The submissisns made by the learned ceunsel on the basis of

the discussien, are amalysed &s follows:~
He has submitted the fellewing documents:-

(1) (1985) 2 SCC 648 (Annexure AS)

(ii) Cepy of ths srder in CiVil Appeal Nes.2105-11 of
1985 (Annexure A6);

(111)  (1987) 1 SCC 677 (Annexure A7);

- (1V) Judgement of this Tribunal in @ batch of cases

in OA 569/90 (Annexure AG); and

(V) Judgenent of this Tribunsl in D4 Ng.1561/92
(Annexure A9).

We haVe slready discusssd Annexures AS and A7 judgements

of the Hon'ble Supreme Court elaborately. Hence, these tue
Annexures need not be gone into any further. Annexure AS
judgement of the Hen'ble Supreme Ceurt is an extension ef
the Annexure AS judgsment of the Hon'ble Supreme Court in
Inderpal YadeV's case, It is s Very shert judgement granting
ef Specisl LeaVe Patiticn without elsberete cansideratisn

of the issue inVolVed. Here also, the appellants vere

- L3
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. Hence, this Annexurs 1s net msterisl in this case,and it dees qoth

123~

reinstated, that mesns, ro-oégogod as per this erder and it

91Vss ne clus In regard ts interpretstisn ef the werd ‘sbssrptien’
8s discussed in sarlier paragraphs. This Annexure A6 decument
doss net take us te iny csnclusien thet the werd 'aboorptioﬁ'
sesns Pinsl sbserptien and net re-snpsgemsnt es interpretted

by the lesrned counsel rii the spplicant., As pointed sut during
hearing on'tho PP, Annexure AB in ne uiy intsrprets the werd

sbserptisn ussd in the Han'ble Suprems Ceurt’s eerlier judgenants.

suppsrt ths applicants in accepting their srguments bssed en the/
20. 8y Annsxure A9, ths lesrnud ceunssl fer the spplicant

vanted to bring out that the Railuuys themselVes haVe sccepted
that casual labsurers in the epen lins junier ts thsse preject
casusl labsurers vers re-sngsged. Hencs, the cass of the
spplicents in thess DAs sheuld also bs Vieued frem this angle.
A Us de net prepess te enter into sny fact Pinding adjudication,
se vs haVe alrsady reserVed freeden ts Reiluays in pars 17
sbsVe to consider the tepresgntstion of the applicants fer

re-angagenent in sccerdsnce with lau. Ve haVe slss directed

the Reiluays to givn parsonal hsaring to the spplicants in

the aboVe mentioned DAs if they so desired. Hsnce, the right

of the applicants in pursuing the matter is net prohibited.

Ve would like to point out hsar that ths additions)l decuments
nev produced 8long with the MP 1118/93 in me wey help the
Tribunal to interpret the werd stsorptien in the Hin'blc
Suprese Court's Juggerent in Inderpsl Yadey's ccs;f Hence
ve have to ccme to th:lcenclusion that our esrlier interpretatisn
stands gosd and there is nc nsez te change the inte:pretatien
given by us earlier. The Mfs gre disccsed cf as abcve.
S/~ S/~

( R. REINGRRAIJAN ) (_N. DHARMIDAN)
ADMINISTRATIVE MEMBER JUDICIAL MEM3ER
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Deputy Registrar
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