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This application having been finally heard on 20.5.2016, the Tribunal on

31.05.2016 delivered the following

ORDER

- Per: JuSt_ice N.K.Balakrishnan, Judicial Member

The applicant who was working as Joint Commissioner of

| ;Incvovme Tax retired from service on 30.4.2005. Annexure Al charge was
 framed agairist' him on 19.4.2005 which was dispatched from the office on

21.4.2‘005 to which reply was submitted by the applicant. Inquiry was

conducted in the matter. Advice of the UPSC was sought in the matter.

Accevpting .the'"iﬁquiry repo'rt and folldwing the advice of the UPSC the

VD.isQ‘iplinary Authority ordered as per Annexure A6 that penalty of

withholding of 10% of the monthly pension otherwise admissible to the

‘».-,‘(;hargédeo.fﬁ-cer (applicarit herein) be imposed for a period of two years. That

.Ofder is challénged by the applicant in this OA. He seeks quashment of

AnneXures A4, and A6 orders and for a further declaration that the charge

. framed against him has not been proved and so the punishment imposed on

him is unsustainable. A consequential direction to the respondents to refund

~ the amount recovered pursuant to Annexure A6 order is also sought. The

: appl-i‘ciant contends that Annexure A6 order was passed without scrutiny of

‘t'he'-f_r.eal facts- and and there was no appreciation of the evidence and

circumstances.

2. | The first charge is that the applicant had failed to assess the

o

f/."
-

—
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undiéf:lo%d income being amounts earned from money lending activity
}A(})utside the books in the asssessment of the firm M/s Mahalakshmi Finance,
by ignqring thev evidence gathered at the time of search conducted in the
_'i}.’}p'rérhi'sés of the firm and that he failed to leave a comprehensive handing
“over note to his successdr for pursuing the investigation and framing
'assessments to tax the undisclosed income in the hands of the individuals
, vv\v_iiz.‘, Shr1 DN Chinnasamy; hlS wife and daughters-in-law. According to the
' ‘_applica_nt if is unsustainable. The assessment of undisclosed income made
by the applicant in the case of individual partners was subsequently upheld
by the appellate authority. That decision was accepted by the réspondents.
Thérefo,re, the ﬁfst part of the charge is unsustainable,‘ it is pleaded. The
‘ :a'pplicant had in fact giveh Annexure 2 handing over note containing the
»(ietails of | all search and. seizure effected in respect of M/s Mahalakshmi
Fvinan'ce, DN Ch‘inamswamy Groups of cases etc. The applicant had handed
| 'ovérj 'chéirge_' of his office to another officer of equivalent status. An’nexureZ
handing ovér note was nbt marked by the Inquiry Officer. The handing
vovle'r. note was prepared in a routine matter and the successor officer was
| suppééé_d to 'take,'followv up action in the pending files handed over to him.
The_ ‘a‘&)plica’nt was not supposéd to make difection to his éuccesSor officer to
“do anything in a particular way.

3. The second charge is relating to the investigation in regard to the
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1 pronotes worth Rs. 8 lakhs and short term loan of Rs.11 lakhs found at the
,time‘ of search in the business premises of DN Chinnaéwémy. Those
amounts do not pertain to M/s Mahalaxmi Finance. They pertain to Chit
: _busineés‘run by DN Chinnasamy. The appraisal report prepared by the
. | éﬁthority who conducted the search héd not made any statement in the said
report'.tha.t' thése fwo sums were to be considered in the hands of M/s
Mahalaxmi Finance. The case of chit business was not within the
- 'appl»iéant'é- juﬁsdiction and hence he was not authorized to.conduc.t any
' iﬁﬁ/éstigati;)n With fegard’ to the chit business. No case of chit business was
assigned to the applicant. Without specific assignment of cases under
S{egtion 12.7' of the IT Act an authority under the said Act is unauthorized to-
: ) méke any sort of inquiries, investigation or assessment in such cases. The
second charge is thus unfounded. Hence the applicant seeks the reliefs as
g stated abQQe.
4, RéSpondents resisfe_d the application refuting the averments raised
in the Original Applicatioﬁ.- The contention that the chit business is not
within his jﬁriédiction was not accepted by the Inquiry Officer as no
‘document_a_ry evidence w‘as produced to show that he has recorded such
observa-tioh in hi_s order or brought to the notice of the supérior ofﬁéers.
Appl-i}cant was silent about the unaccounted short term loan of Rs. 11 lakhs.

. Applicant had taken belated action at the fag end of March, 1995 and passed

.
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' Ordefs on certain assessments without making inquiry 'suggested in the

- 'appraisér répo,rt. Thus the Inquiry Officer after appreciating the evidence

"a‘ﬁd 'circur’nstarices held that Afticle II of the Charge is proved; The
. d-iscipl»inary authority accepfe'd the finding of Inquiry Officer and the matter
was‘refer_red' to Central Vigilance Commission (CVC) for second stagé
- advfce. The CVC accepfed'the report and advised impolsiti(’)‘n obf suitable

" major pér-lalty. The inquiry report along with the advice of the CVC was
fﬁade availﬂ»a.ble to the charged officer. The charged ofﬁ-qe_r :Was'_asked tQ,
. sl_l.bmit_ his representation if any. He submitted his repfesenta‘tiori_ dated_
‘: 25.12.2007 which was examined‘ by the disciplinary authority.

5. vThev Disciplinary Authority held that Article I. of t.hei charge is
partly‘provc.ad and Article II Qf thé charge is proved. Matter was revferr'ed to.
the UPSC UPSC examined the entire evidence on the basis of case
nééordis,- Th’ey concurred with t_hé view of the disciplinaryvauthvor’ity and |
| --édvised for ifnposition of penalty. UPSC agreed with the view of the
| ___disciplinary f authority and thus the penalty of withholding of le% of
monthly -péhsiori othérwi:sé 'avdmi»s’sible to the charged officer for a period of
. two years was irﬁposed upon fhe chérged ofﬁcef.

6. The adv1ce of the UPSC was examined and found that the

i , tentatlve view of the d1501p11nary authority was acceptable to the UPSC and .

accordmgly the adv1ce of the UPSC was accepted by the d1sc1p11nary»
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. éuthorit-y ‘a‘md the penalty was imposed as stated earlier. Inquiry was
conducted cénsistent with the pfinciples of natural jus‘;icé. The penalty
which can lawfully be imposed was imposed on the applicant on the proved
3 rhiscohdu‘ct. Since due procedure was followed, no interference is called
| for and‘hence the respondents contend that the applicatioﬁ is liable to b’é
dismiésed.

7. . Point for consideration is whether the finding entered by the

o j di_égi_plinary autﬁbrity and the penalty imposed on the applicant are liable to

be quashed on any of the grounds urged by the applicant?
8. We have heard the learned counsel appearing for both sides and
B | have "élso igone through fthe pleadings and documents __pro_dﬁcéd by the
:pal.rfies. |
9. It is vehemently argued by the learned counsel for the applicant
v ,‘ vth"at the ﬁndihg ¢ntered by the inqu‘iry ofﬁcer which was accepted by the
'diScip‘linary ‘authofity and also by the UPSC are totally unsustainable.
| Procedure for imposing major penalty was followed in this case. The
'a:pplicant éduld not point out any illegality in the procedure foliowéd by the
: authorities.
vvjl"O) o The rriain thrust of the argument advanced on behalf of the
applicant is pertaining to :the éharge and the evidence led in support of the

s

e charge. According to the applicant the charges are totally unsustainable and
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~as such the proceedings should have been dropped. Further it is also
o contended that there was undue delay in the initiation and completion of the

" inquiry and so serious prejudice was caused to the applicant. .

11. Annexure Al is the articles of charge accompanied by the
statement of imputations. Charge No.1 is as folloWs:

“Sri. V.A.Narayanan, while functioning as Asstt.
Commissioner of Income tax, Company Circle, Salem, has
committed gross irregularities in completion of assessments
in the case of M/s Mahalakshmi Finance for Assessment
Years 88-89 to 94-95, belonging to Chinnasamy group of
cases in which there was a search u/s 132 of the IT act. Sri
V.A.Narayanan failed to asses the undisclosed income,
being amounts earned from money lending activity outside
the books, in the assessment of the firm M/s Mahalakshmi
Finance, by ignoring the evidence gathered at the time of
search conducted in the premises of the firm. He merely
accepted the assessee’s statement, which was not supported
by any material evidence, without proper verzf cation that
the amount earned from money lending belonged to Sri DN
- Chinnasamy, his wife and two daughters-in-law. These
individuals did not offer the said income in their individual
returns, filed after completion of the assessments in the
' f ym's case by Sri V.A.Narayanan. In spite of this, Sri
VA. Narayann failed to leave a comprehensive handing over
‘note to his successor for pursuing the investigation and
- framing assessment to tax the undisclosed income in the
hands of the individuals viz., Sri D.N.Chinnasamy, his wife
and daughters-in law.”

12. In the imputation attached to the articles of charge it is stated that

a scarch had taken place in the premises of DN Chinnaswamy Group of

 Companies Dharmapuri from 25.8.1993 to 28.8.1993. It was concluded on

-13.9.1-993.’ M/s Mahalakshmi Finance, one among the said group was stated
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to be a ﬁrrrl Qf 13 partners including Shri DN Chinnaswamy and his son
}Maﬁivann_a’n._ Seven businé’ss activities of that firm have been shown in
- Anrréxure Al. It was stert’ed that during the course of search in the premises
. of M/s Mahal.aks'hmi Finance, apart from cash small note books cOrrtaining
unerc‘c.ounted vtransactions'_ of the firm (M/s Mahalakshmi .Fi‘nance) were
,fqund. Th-ose note books .Were seized. It is stated that those note books, the
" détail’é. of wh.i-ch"‘a_re stated in Annexure Al, contained details of advances
Vma“dé; bythé ﬁrm rzvhich Weré outside rhe regular account. On the day of the
| gearch Crrihnéswamy denied any knowledge about the small note books and
B the 'fentries }ovf . transactions- made therein. - It was also statéd that
d 1 Chmnaswamy aﬁd Marraging Partner Kuppuswamy were aware of the
unaccounted transactions 1n money lending. That was the statement given
) 7:. by .Subrarn-éniﬂan_ the Accountant of that firm. The total unaccounted
'f"'fvf‘v'ad'v'ance's as’ r.)n.the date '(')f' .ééa_rch was worked out to Rs. 18. 96 lakhs, the
| v(.le'ta-vils wheréof v\lvvere gi\ren'th_erein.
| '1‘3. Tﬁough subsequently Chinnaswamy gave another version that
was not ac'ceptgd 'b’y the inquiry officer sirlce it was found to be the result of
‘ an éﬁérthorréht. Anyway, 1t is not necessary to delve deep into thdse_ a‘sp,ects.
.Bur thé‘se .a'spe,c‘ts. have been stated here, only in view of the strenuous
arguments‘ advanced by Athel_ }earned counsel for the applicant that there is

R ‘abs_ol-utely no material t_o_,__siipport the charge. 7
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14 N Annexﬁre A3 is the written representation submitted by the
= vappli'c_ant._ ,An_n-éxure A4 is. the Inquiry Report. As stated earlier due
p'f‘oc':.edure ‘was followéd m vthe conduct of the inquiry. The evidence
addﬁced in support of the charge levelled against the applicant is seen
) ”d‘iscus__se.:d m deta-il. It wa'svfound that the first charge (Articl¢ I) Was‘ partly
ﬁr“o_v,ey'd' and that the second charge‘:‘(Article IT) was held to have been fully
proved.. Wlth respect to the appraisal report of the officer regarding
examination bf the seized material relating to M/s Mahalakshmi Finance at
| .Para ‘1"3"t0_1'8v, it was held that the appraising officer has not concluded that
th‘e‘_.i::ih-ac.(_:ourir'ced income has fo be assessed against M/s Mahalashmi
Financé While recommending linel of investigation. It was also stated that

i whil-e reéommending line of iﬁvestigation the appraisal Report has stated
s | th.at‘ the t}-macéovunted money-lending transaction} in thé name of M/s
MahalaksMi Finance was stéted to be belonging to onlsl four members of

A f the assessee family and it should be analyzed year wise and the interest for
”‘»;}e"ach year ﬁshoﬁlid_be considered for assessment. However, ultimately it was

' '»'sa.id that there was no malafide intention on the part of the charged officer
- (applic.ant) and so from thé»available records of the inquiry it was found that
: ;»the uﬁdisc_loxsed vincome, 1n fhé he}nds of the four persons has to be assessed
| _rather‘ than, of the firm (M/s/ Mahalakshmi Finance). It was thus held that

~ the charge that the undisclosed income in the harids of four persons has to




10
0A 554/13 (VA Narayanan)

G be assessed rather than that of the firm M/s Mahalaskhmi Finance was not

| Iproved. Tﬁi‘s‘has been pointed out by the respondents to contend that the
inquiry officer has condﬁcted the inquiry in a dispassionate manner and
_‘.cdnSi‘défcd’ the eﬁtife evidence and circurﬁstances brought but in the inquiry.
Wlth regard .t(j) the Charge .rel.ating fo offering the unaccounted incofne in
“ their individual returns filed aftef the corﬁpletion of assessment in firm's
- c_ase,’is -cdhéémed, vthe al_le'gaﬁdn was held to be partly true. That was done
jﬁavrtic(ulérlyl relying on the defence documents produced by the applicant
| v‘vhich’} showed that DN Chinnaswamy had filed Incomé Tax Returns for
: 'VafiouS'years on 26.11.1996 which established that the returns were filed by
~ the 1nd1v1duals éfter the comﬁletion of the assessment in the firm's case by |
the charged of-ﬁcef.
15. | The mam c»ontenti_on raised by the applicant was that there is no
: prescr_ib_ed ‘for_'rn.'at of handi'ﬁg over note and so the allegation that the
‘handinv_gv over note did nof contain the suggestion for pursuing invesﬁgation
as éllegedv by the respondents is unaccéptable. The inquiry officer found
fhat e,vevn though no prescribed format of handing over note was produced, it
s th'ev i’ntereSi of the Staté‘wihic‘:h has to bé protec‘ted and it 1s 'l_expe'ct:ed that
efforts on ‘the officer's own ihitiative should have been taken. It was stated
that it would have been desirable if the charged officer had pointed out
'sp:é(.:_i‘ﬁ.c a_c"cibﬁé to be taken in ‘the investigations and assessments relating to _j ;

i
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the“‘four'_indiyirduals_ in the h}ahd_ivng over note. Annexure A2 is the handing
) d‘Yer hete .Whieh contains list relating te SO many documents, panehanams,
mahazer etc. which were handed over but it does not contain details of the
status of the -caée.in question. According to the prosecﬁtioh the applicant
. bemg a reshonmble ofﬁcer should have made a note or suggestlon as to.
- what should be the further action taken in the matter as that was expected of
by him to protect the interest of the State/Department. The plea that there is
no prescribed‘ format is .o.nly_a ground invented by the officer to wriggle out
B of the ,liabilfit:y, the proseeu-tion contends. Holding that there was 'tnaction
or laches on the pért of the applicant as stated above, charge No.lr was held
to be pertly pfoved.
: 16 . It is :not a case Where the penalty imposed on the ap.plicant is not
}1n respect of the partly proved charge No 1 alone. Had that been the only
finding, then it could have been argued that the penalty 1mposed on the
i va.tpplieant is disproportionate. It is pertinent to note that it is not a case
. | | where the‘re Was 1o ‘substafnce in the charge or imputations made against the
| appl-ica-ht SO ae to contend that the initiation of the inquiry itself was bad.
17. - The second charge (Article IT) reads as‘follows: | |
| “Sri V.A.Naraydnan, while | functioning as ~ Asstt.
Commissioner of Income tax, Company Circle, Salem, has
committed gross irregularities in completion of assessments:
in the case of M/s Mahalakshmi Finance for Assessment

Years 88-89 to 94-95, by his failure to investigate pro notes
worth Rs. 8 lakhs and short term loans of /Rs 11 Zakhs
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found at the time of search, unaccounted for by the firm,

and to bring the same to assessment even though special

mention was made of these in the appraisal Report.

Besides, he also failed to commence investigation of the

issues discussed in the appraisal Report relating to the

group cases from November, 93 till March, 95 as the
 assessments were taken up for hearing on 21.3.95 and were
- completed on 29.3. 95.

Thus by aforesaid acts of omission and

commission, Shri V.A.Narayanan . displayed lack of

integrity, failed to maintain devotion to duty and acted in a

- manner unbecoming of a government servant and thus

contravened the Rules 3(1)(i), 3(1)(ii) and 3(1)(111) of the

CCS (Conduct) Rules.”

18. The charge was that the applicant committed gross irregularities
in completion of assessment in the case of Mahalakshmi Finance for the AY
1988-89 to 1994-95. There was failure on his part to investigate about pro
notes worth Rs. 8 lakhs and short term loan of Rs. 11 lakhs found at the time
" of search, unaccounted for by the firm, and to bring the same to assessment
~ even though special mention was made about the same in the appraisal
| 'Report.' The further allegation is that the applicant failed to commence
investigation of the issues discussed in the appraisal Report relating to the
- group cases from Nov. 1993 to March, 1995 as the assessments were taken
fof héaring on 21.3.1995 and were completed on 29.3.1995. The
prosecution contends that there were unaccounted short term loans
o émOunting to Rs. 11 lakh as per the seized materials. Certain pro-notes

 were seized during the search. It was stated that seized small note books

7

o
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- showed the details of unaccounted moriey lending transactions amounting to

o Rs 18.96 lakhs. The details of the same were not mentioned in the account

books of the firm. The allegation is that the charged officer completely
.‘ 1gnored vt}he short term loan bf Rs. 11 lakhs and pro note loan of Rs. 8 lakhs.

| . The app,liéént Cohtends _that the short term loan of Rs. 11 lakh and the
;tra.ns,acti‘onl based,on bro notes worth Rs. 8 lakhs was concerned with the
Chit. bﬁ-siness ruﬁ by the assesSe“e DN Chinnaswamy. Aécordingvto the
1 __e.ip_pl'icant the -f. cé_ls_e of chit_ busine:sé was not brought within his jurisdiction
i and ‘he.wés'not alithorizéd 'to. conduct investigation with regard to the chit
business'. Accorﬁding to him, at no point of time the cases of chit business
‘were assigned to him. Therefore, since there was no specific assignment of
‘ :.\C.an‘:IS_ UIlderSectlon 127 (Sf ;the_:Incc.)m‘e Tax Act ‘he Was: unauthorized to
'ma..k'e :a'ny:s;or;( of inquiries, investigations or assessment in such cases, he
further contended. According.to the applicant the transactions pertaining to
| the af("()vfesaivd{tWo sums (Rs 8 ‘lexlkhs ahd 1‘1 lakhs) are not fna_tters concerning
" M/s Mahalaksvh'mi Finance af all and sd those sums were not considered in
that assessment. Thé appli‘carit contends that the chit business was not
w1th1n his j‘ﬁfiédicfion and hence there was no necessity for him to make any
mvestlgat;on Respondents Qontend that admittedly the applicant had |
jurisvdi'c.t-i(‘)‘n‘.o:\'/er fhe case of Mahalakshmi Finance. But the applicaht says

that what all inVestigation was necessary for making assessment was done
. - /,,,r"'

o
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t

_ by hirni. Thus éccording to the applicant since those two transactions had no
- connection with M/s Mahalakshmi Finance he did not take cognizance of
- the séirnc. I IS also contended that there was no revcnue ioss or lapse
attribn‘rablc to the act of anpli'cant and no action was also taken again‘st.him
for loss if any as.provided under Section 263 or 147 of the Income Tax Act.
}-Thi:sﬂ,c'onten.tion has been _sfc:rongl_yi.resi'sted vby the respondents pointing out_i
that 'p";lra' 13 o‘f the appraisal ircport (which was marked as Ext.S-1 in ‘the
i. inquiry) stated that i\/i/s ‘Mahalskhmi Finance was a firm consisting of 13
~ partners in which DN Chinnaswamy and his son Manivannan were partners
and t-'he.rcst were outsidcré. .Para 19 of the Report describes thc procedure
| t:c“b.ei }’follo‘wed and the inqu,-iry to be made while making the assessment
, rel*a-ting. to pr.o: note advance. The fact that 'pro notes' were seized and there
werc note books showing the 'unaccount.ed transactions are not in dispute. It
_iivas. fcund,t'nait those noie books contained transactions relating to M/s
M_é_halvs‘ilmi Fi-nance. | According to the .prosecuticn the charged
N officer/applicant was expected to take action as suggested in the appraisal
chort. Though he contended that the chit business is not within his
,-juri_sdiction no document wa's‘producied to substantiate the same. It was
 also neld that the applicant cculd not produce‘any evidence or document to
| 'prcvc that he had ever reco_rded such observation in his orders or bought to

the notice of his superiors. Having found unaccounted transactions for a
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to-t_alf: sumof rno,re than 18 lakhs it was incumbent on the applicant to have at

least-brought to the notice of his superiors, if as a matter of fact, he had no

_ _]LlI‘lSdlC'[lOn to deal further in the matter That was not done The further fact

1s s that though these were alloted to the applicant in October, 1993 he took

actiOn only at the end of March, 1995. That was also taken into account to

S holdthat so far as charge‘No.‘,Zl is concerned, it was nroued ’agai’nst the

) _Vvapp»licant.

19, It is important to note that this‘ Tribunal while considering a

:vvvpetltlon under Section 19 of the Act cannot take the role of an appellate

}:authorrty to hold whether the ﬁndmgs on each of those pornts is evstabhshed‘ |

. or _'not; That is the function of the inquiry officer. There is a detailed

o dlscussmnof each and e,_Very aspect of the matter. It is also pertinent to note |
- that the iln‘quiry Report was forwarded to the UPSC. UPSC allso‘ had a

: de_tail_e'd dei»iberation on_the Report submitted to find whether the finding

| ) ‘entered or whether the penalty tentatrvely suggested was eorrect UPSC

o i. after con:‘s1der1ngthe entrre matter agreed with the ﬁnd1ng of the Inqurry :

Ofﬁcer and thus the suggestion rnade by the dlscrphnary authority was

" accepted. '-The Central Vlgrlance Commission had also considered this
-_aspectvand found favour with the view taken by the disciplinary authorrty

'20.v ,. . As —.stated earldler on gomg through the records it 15 clear that the |

the inquiry was conducted consistent with the principles of natural justice
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“and as per the procedure prescribed. Due Opportunity ,was given to the

o appllcant to present his case. There is a detailed d1scussmn of the evidence

YiE :_'adduced by the prosecution to sustain the charge No malaﬁdes can be

.attr'ib,ute,d_ to the Inquiry Ofﬁcer or to the Disciplinary Authority. The
Tribunal cannot,substitut_e 'its‘ own view and enter a different ﬁnding on the
ev1denceadduced Thi-s lribunal 1s not acting as an appellate forum It |
was'- contended :by'the. appli.cant that because of | th.e induiry pendlng he was
d.enied- promoti-on. But since ultimately inquiry culminated in the

. 1mpOS1t10n of penalty, the i issue as to whether the applicant is entltled to get |

e ff'promotion 1s not somethmg Wl’llCh can be gone 1nto this Origlnal -

--: Appl1cat10n The 1 lnquiry report ‘together with the suggestmn of 1mposrtion
- of punishment was sent to the UPSC and only after getting adv1ce of the

' ,E 'VUPSC the penalty was 1mposed on the applicant The learned counsel for

AR Lthe appllcant has pomted out certam observations made by the UPSC Wl’llCh '

B according to the applicant would sustain his case. It is a case' where the
: 1nqu1ry report was considered in detail and accepted by the D1501phnary

' authority In other words 1t is ‘not a case where the ofﬁcer concerned had

- not co.nsidered' the contentions raised by the applicant against the chargesi
levelled against him.

B 21 ‘ We are r_eminded of the fact that judicial review by the T-ri.buna-l is

not a-kin to adjudication ‘on merit by re-appreciating,--th_e evidence as an
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H‘lve_ippe_l‘late_ 'authority. The Court/Tribunal is denuded of the power to re-

- appreciate the evidence and to come to its own conclusion on the proof of a o

| ﬁartietllar charge. The 'seope of judicial review is limited to the process of
_ma.king» the decision and not against the decision itself and in such a
| 'situat:iﬂe'r:i the Court cannot arrive oﬁ its own independentﬁnd.ing‘ (éee'_the
~ " decisi.ens of the Hon’ble Supreme Court in High Court of Judicature at
Bombay through its Registrar v. Uddysingh S/0. Ganpatrao Naik

) Nlmbalkar & Ors -—AIR 1997 SC 2286, Govt. of AP & Ors. v. Mohd
- ~Nasrullah Khan AIR 2006 SC 1214 & Umon of India & Ors V. Manab

 Kumar Guha - 2011 (11) SCC 535)

22. Since it is not a case where there was no eV1denee at all or that the

AOrd:er Suffers from the vice of perversity or illegality, the coritention that the

ﬁndmg entered by the Inqu1ry Ofﬁcer and accepted by the D1501pl1nary N

- Authority is unsustamable lacks merit. Even if it is p0551ble for the

~ Tribunal to take another view, that is not permissible under law. The

' }Trlbunal cannot subst1tute its own de01s1on to that of the decision rendered
by the D1sc1p11nary Authorlty (See also the dec131on of the Hon'ble

) : Supreme Court in PC. Kakkar s case 2003 (4) SCC 64). It is also trite law
that technicalities and irregularities even if there is any, which do not
occasion failure of justiee are not allowed to defeat the ends of justice. (See

'. the deciison of Hon'ble Supreme Court in S.K. Singh v. Central Bank

—

/~
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e of Indla & Ors - 1996 (6) SCC 415, Aligarh Mushm Umvers:ty &
Ors. v. Mansoor Ali Khan - 2000 (7) SCC 529 and State of U.P. v.
i .Haréndra‘...,qrd_ra & Anr. - AIR 2001 SC 2319).
: 2'3.'}' ». lt 1s also axiomat-ic that unlike in a criminal case where the
prope}e}dings} are regulated by the provision of the EVidence Act and other
, | statut.e,. in a 'discip}linary proceeclings all that is required is natural justice by
ensurmg fa.i:.‘rness' and reasonable opportunity to the delinquent. There is no
prohlhition, either in the rules or fairness or natural justice governing the
disc_iplinary‘ i.nquiry or elsewhere, preventing the Inquiry Ofﬁcer or the
| l'l)vi'seiplinary Authority- from relying on even hearsay evidence.
N 24.’ The next question. that arises for consideration is whether the
_ penalty 1mposed on the apphcant is shockingly dlspropor’uonate Normally
B court cannot subst1tute 1ts own conclusion or penalty, in the exercrse of the
A ,power of judicial review. But if the penalty imposed by--t.he disciplinary
| authority, shocks the conscience of the court, it would, in appropriate cases,}
. mould the relief either by d1rect1ng the Authority to recons1der the penalty
‘1mpoeed and i in except1onal and rare cases in order to shorten the litigation
' the court i-tse-lf rnay impose appropriate punishment with cogent reasons in
_ ‘support thereof (see the de01S1on of the Hon'ble Supreme Court in BC
- Chaturvedl Vs. Umon of India and others - AIR 1996 SC 484 Whrch was
- followed by the Hon'ble Supreme Court in S.R. Tewarl Vs. Umon of Indta _

//v
/



19 SR .
0A 554/13 (VA Narayanan)

. and another 2013 (6) SCC 602) In short judicial 1ntervent10n is possrble

}only if the punlshment awarded by the D1s01p11nary Authorlty does not
~ commensurate with the gravity of the charges. The scope of judicial review
- as to the "q.’uantl:-lrn of punishment is permissible only if it is found to be .
| shockmg to the*c(z)hsvcienee-of the court. Here, the penalty imhosed on the

~ applicant is withholding of 10% of the monthly pension otherwise

admissible to the charged officer only for a period of two years. Since the

g% : Wlthho]dmgof 10% of mohthly pen'si‘on‘ is only for a period of two years

and since it has no recurring effect the contention that the penalty imposed
is to be interfered with also cannot be sustained. Viewed in the factual

| ',;vmatrrx relatmg to the charge levelled against the applicant and evidence

B 'adduced and ﬁndmg entered against the applicant in respect of Charge No. 2

- we do not ﬁnd _that the penalty imposed on the applicant is shockingly

L 'dlsproportronate so as to Justlfy the Tribunal's intervention in. the matter.

e No 111ega11ty is found in the procedure followed by the authorities. As such
" we find no reason to interfere with the finding entered or the penalty

"irnp'osed on the applicant. The O.A is hence dismissed. No order as to costs.




